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BRIEF FOR APPELLANTS 


JURISDICTION 

These are appeals from two judgments of the District 
Court of the United States for the District of Columbia 
entered on May 18,1949. (App. 55,56) 

On August 17, 1946 in the District Court of the United 
States for the District of Columbia the appellees Harry 
J. Gerrity and Blanche Hunt Gerrity filed suit against 
the appellant the Charter Oak Fire Insurance Company 
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to recover payment under two certain fire insurance policies 
aggregating $19,000. by reason of damage sustained as 
the result of an explosion. (App. 2, 5) On the same day 
the same appellees filed suit against the appellant United 
States Fire Insurance Company to recover payment under 
one fire insurance policy in the sum of $8,000. by reason 
of the same explosion. (App. 5, 6) Answers to these two 
suits were filed by appellants on September 13,1946 (App. 
3, 7). These actions were consolidated for trial and, on 
May 18, 1949, after trial, judgments were entered for the 
appellees in both suits. (App. 55, 56) 

On June 6, 1949 appellants filed notices of appeal and 
perfected their appeals from the judgments of the Court 
below to this Court. (App. 56,57) 

This Court has jurisdiction of these cases under the 
Act of Congress approved February 9, 1893, 27 Stat. 435. 
Chapter 7, Section 7, as amended, Title 17, Section 101 
of the Code of Laws for the District of Columbia, 1940. 

STATEMENT OF THE CASES 

These two actions were tried before the Court without 
a jury. With the consent of counsel and permission of 
the Court these cases were consolidated for trial. The trial 
was had upon an agreed statement of facts between the 
parties and no other evidence was submitted or considered 
by the Court. (App. 8,48) 

The plaintiffs were the owners of a dwelling located at 
6109 Nevada Avenue, N. W. and they were also the owners 
of certain furniture and other personal property contained 
therein. On February 26, 1946 an explosion occurred at 
the premises and thereafter a fire occurred, as a result 
of which explosion the house and the furniture therein were 
practically demolished, and thereafter certain damage was 
sustained by fire. (App. 8) 
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At the time of said explosion the plaintiffs were the 
holders of two fire insurance policies with the Charter Oak 
Fire Insurance Company, one policy in the sum of $14,000. 
and the other policy in the sum of $5,000., making a total 
of $19,000. cf fire insurance covering the structure. At 
said time plaintiffs also were the owners of one fire insur¬ 
ance policy in the sum of $8,000. with the United States 
Fire Insurance Company covering the furniture. (App. 8) 
All three policies expressly stated that they do not cover 
loss by explosion. (App. 23, 28, 36) It is admitted that 
the value of the house was in excess of the $19,000. of fire 
insurance which had been placed upon it and that the 
value of the household and personal property was in excess 
of the $8,000. of fire insurance which had been placed 
upon it, so that this Court has no necessity to give any 
consideration as to the question of the amounts involved, 
inasmuch as the loss exceeded the total amount of the 
policies. (App. 10) 

After the three policies were issued said two insurance 
companies voluntarily added to each policy the following 
endorsement: 

“Inherent Explosion Clause: Insurance under this 
policy shall include liability for any direct loss caused 
by explosion occurring in the above described dwelling 
or appurtenant private structures or in any structure 
containing property covered hereunder from hazards 
inherent therein, but this Company shall not be liable 
for explosion originating within steam boilers, steam 
pipes, steam turbines, steam engines, fly-wheels, lo¬ 
cated in any structure. ’ ’ (App. 9) 

About a year before the explosion occurred the agent 
* who wrote the Charter Oak Fire Insurance policies sent a 
letter to the plaintiff, Harry J. Gerrity, sending him a 
renewal of the $5,000. fire insurance policy on the build¬ 
ing, which was the same policy in effect at the time of 
the explosion, which letter reads as follows: 
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“We are taking the liberty of enclosing with your 
Fire Policy the extended coverage endorsement -which 
your policy does not have. Please read it and if you 
want it added to your Fire policy, it will cost $7.50 
additional premium for three years. * * •” (App. 9) 

This extended coverage endorsement would have insured 
the plaintiffs in the event of any explosion occurring from 
any and all causes whatsoever, but Mr. Gerrity did not 
accept the endorsement and has no recollection that the 
letter and endorsement were received with the policy. 
(App. 10) 

But, whether or not the plaintiffs received the special 
notice to them that the extended coverage clause was avail¬ 
able to them, they had already been put on notice that it 
was available to them because of the following provisions 
of the form attached to the policies, as shown by Exhibit 
“C” (App. 41): 

“•Insurance attaches only to those items for wdiich 
an amount is shown in the space provided therefor 
and not exceeding said amount. * * * 

Extended Coverage (Perils of Windstorm, Hail, Ex¬ 
plosion, Riot, Riot Attending a Strike, Civil Commo- 
iton, Aircraft, Smoke, Vehicles, Except as Hereinafter 
Provided): Coverage against the perils indicated in 
the above caption in accordance with and subject to 
all the terms and conditions of the Extended Cover¬ 
age appearing on the back of this form will., become 
effective only in consideration of an additional pre¬ 
mium next specifically inserted herein. Additional 
premium, $ftone” (App. 16,26,34,44) 

In the basement of the dwelling there was a gas furnace 
supplying hot water heat and also an automatic hot water 
heater located adjacent to the gas furnace. There was a 
large gas main which came into the house, which main pipe 
branched off in two sections, one section feeding the hot 
water heater and the other section feeding the gas furnace. 
Just after the gas main separated there was a locked cut¬ 
off valve in each pipe before the gas passed into each 
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meter. The core of each of these valves was locked with 
a lock washer and could not become displaced except by 
human agency. Should one of these valves be taken out 
the gas in that particular branch pipe would freely flew 
into the furnace room instead of going through the meter. 
(App. 11,12) 

So far as is known by plaintiffs when they left the 
house that morning there was no evidence of any leaking 
gas and the gas furnace, hot water heater, and all gas 
and electrical equipment were operating properly. Both 
the pilot in the gas furnace and the pilot at the bottom 
of the hot water heater were lighted and were in operation. 

The explosion occurred at the aforesaid premises under 
the following circumstances: At the time no one was in 
the house except the plaintiffs’ son, Edward H. Gerrity, 
21 years of age, who had served with the armed Air Forces 
of the United States until November, 1945, or approxi¬ 
mately until three months prior to the explosion. He had 
become moody and depressed since returning from the 
war. 

After said explosion occurred the dead body of Edward 
H. Gerrity, son of the plaintiffs, was found on the floor 
of the furnace room about four feet from the gas line 
pipe. The coroner for the District of Columbia deter¬ 
mined that the death was due to asphyxiation. Also close 
to the body there were found the lock washer and core 
from the valve on one of the branch pipes. A monkey 
wrench and a hammer were also found close to the body 
of the deceased, all of which house tools were kept in the 
% garage. (App. 12,13,14) 

The principal question before the Trial Court and now 
before this Court is whether or not the explosion occurred 
by reason of hazards inherent in the dwelling or occurred 
from the moral hazard of the plaintiffs’ son in deliber¬ 
ately, voluntarily, and without any known reason, remov¬ 
ing the core of the valve so that the gas flowed into the 
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basement and became ignited by one of the pilots from 
one of the appliances, thus causing the explosion. 

After the hearing and on March 2, 1949 Judge Holtzoff 
rendered an opinion holding that the damage did come 
within the terms of the “inherent explosion clause’’ en¬ 
dorsement attached to the policies. (App. 47) 

Thereafter counsel for plaintiffs submitted a proposed 
Findings of Fact and Conclusions of Law which the 
Trial Justice signed on May 18, 1949. On the same day 
the Court rendered judgments for the full amounts of the 
respective policies, from which judgments the defendants 
now appeal. (App. 52-56) 

STATEMENT OF POINTS 

1. It is permissible for the Appellate Court to review 
the evidence in these cases. 

2. There is no presumption that the plaintiffs are en¬ 
titled to judgments in these cases. They failed to sustain 
the burden of proof resting upon them. 

3. The Court erred in holding in effect that the limited 
explosion clause of the policies covers loss from every 
explosion which might occur on the premises. 

4. The Opinion of the Court, the Findings of Fact 
and Conclusions of Law and the Judgments, are based 
upon speculation and conjecture and are not supported 
by the agreed statement of facts and are contrary to law. 

5. The Court erred in finding that the explosion men¬ 
tioned in the Complaint was caused by a hazard inherent 
in the dwelling. 
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SUMMARY OF ARGUMENT 

I 

The Appellate Court Is Not Bound by the Findings of 
Fact Made by the Trial Court. 

Where a case is tried on an agreed statement of all of 
the facts the Appellate Court may reconsider the facts. 

n 

A Policy of Insurance Is a Binding Contract Just the 
Same As All Other Contracts. 

The burden of proving that the loss claimed by the plain¬ 
tiffs comes within the purview of the policies is upon the 
plaintiffs. There is no presumption that the policy con¬ 
tract covered the loss. 

m 

The “Inherent Explosion Clause” Was Not Intended 
to Cover and Does Not Cover Every Explosion Which 
Might Occur on the Premises. 

The policies in question were fire insurance policies and 
not explosion insurance policies. Plaintiffs were put on 
notice that if they wanted coverage against damage sus¬ 
tained from explosions, however they might be caused, this 
coverage was available to the plaintiffs but they did not 
take out such insurance coverage. 

IV 

The Established Rule of Law Is That a Judgment or 
Finding of Fact or Opinion Which Is Founded Upon Specu¬ 
lation and Conjecture Should Be Set Aside. 

The opinion of the Trial Court upon which its Findings 
of Fact and Conclusions of Law and Judgment were based 
was not supported by the agreed statement of facts. 
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V 

The Explosion Mentioned in the Complaint Does Not 
Come Within the Purview of the Insurance Policies. 

The cause of the explosion was not due to any hazard 
inherent in the structure but was caused by the removal 
by the plaintiffs’ son of the core of the valve of the 
gas pipe. 

ARGUMENT 

1. The Appellate Court Is Not Bound by the Findings 
of Fact Made By the Trial Court. 

These actions were tried on an agreed statement of 
all of the facts. No other evidence was adduced and no 
other evidence considered by the Court. Under these cir¬ 
cumstances the facts found by the Trial Court in its opin¬ 
ion and in its finding of fact are not binding upon the 
Appellate Court. Many decisions upholding appellants’ 
position in this respect may be found in the following 
quotation from Volume 3 of Moore’s Federal Practice, 194S 
Supplement, page 145, as follows: 

“Uncontradicted testimony; documentary evidence; 
evidence by depositions. — In Carter Oil Co. v. Me- • 
Quigg (C. C. A. 7th 1940), 112 F. (2d) 275, the court 
declared that a district court’s findings where the 
testimony consists of documentary evidence and depo¬ 
sitions is “subject to free review unaffected by pre¬ 
sumptions which ordinarily accompany . . . findings 
on controverted issues.” A number of courts like¬ 
wise have held that findings based on documentary 
evidence, on uncontradicted testimony, on testimony 
taken by depositions, and in similar situations where 
credibility is not seriously involved, are not binding 
on the appellate court and will be given slight weight 
on appeal. See Equitable Life Assur. Soc. of U. S. v. 
Irelan (C. C. A. 9th, 1941), 123 F. (2d) 462; Fleming 
v. Palmer (C. C. A. 1st, 1941), 123 F. (2d) 749, cert, 
den. (1942), 316 U. S. 662, 62 S. Ct. 942, 86 L. Ed. 
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1739; Himmel Brothers Co. v. Serrick Corp. (C. C. A. 
7th, 1941), 122 F. (2d) 740; Smith v. Royal Ins. Co., 
Ltd. (C. C. A. 9th, 1942), 125 F. (2d) 222, cert. den. 
(1942), 316 U. S. 695, 62 S. Ct. 1291, 86 L. Ed. 1765; 
Bannister v. Solomon, (C. C. A. 2d, 1942), 126 F. (2d) 
740; Wigginton v. Order of United Commercial Travel¬ 
ers of America (C. C. A. 7th, 1942), 126 F. (2d) 659, 
cert. den. (1942), 317 U. S. 636, 63 S. Ct. 28, 87 L. Ed. 
513 (facts stipulated).” * * * 

2. A Policy of Insurance Is a Binding Contract Just 
the Same As All Other Contracts. 

As was said in Dumas v. The Northwestern National 
Insurance Company, 12 Appeals D. C. 245: 

“• * # Courts have sometimes been too astute in 
their search for reasons to maintain the liability of 
insurance companies in the face of conditions limiting 
such liability. And yet a contract of insurance in 
this regard is no different from other contracts. • * *” 

In recent years many Courts, including those in our 
own jurisdiction, have announced that an insurance com¬ 
pany may not in bold type on the first page of the policy 
lead the insured to believe what coverage he is getting and 
then in small type on another page restrict that coverage 
which the insured has been led to believe he had. How¬ 
ever, in the present case the large type on the first page of 
the policy plainly showed the plaintiffs that they were buy¬ 
ing a fire insurance policy which also covered for damage 
occasioned by lightning. The plaintiffs were not led to 
believe that they carried any protection against loss by 
explosion of any kind and as a matter of fact the policies 
stated that the defendant should not be liable for loss 
occurring as a result of explosion. Under these circum¬ 
stances the plaintiffs could not possibly have been misled 
by the wording of their fire insurance policies. 

Some time after the policies were issued, and without 
the payment of any further premium, an endorsement was 
added to the policies liberalizing, but not subtracting any- 
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thing from the policies, so that the policies thereafter 
would protect the plaintiffs from loss by explosion due 
to inherent hazards in the dwelling and the structure. The 
words “inherent in the dwelling and structure’’ are not 
ambiguous but are plain. The burden is upon the plain¬ 
tiff to show that this loss comes within the “inherent ex¬ 
plosion clause”. In the 46 Corpus Juris Secundum Page 
393, Section 1316 it is said 

“In accordance with the general rules which relate 
to the burden of proof in other civil actions on con¬ 
tracts, the burden is on plaintiff to prove every fact 
in issue which is essential to his cause of action or 
right of recovery * * V’ 

And again in referring particularly to fire insurance 
cases it is said in 46 Corpus Juris Secumdum Page 420, 
Section 1318: 

“The burden is on plaintiff to prove that the loss 
was due to fire or other cause insured against.” 

It is contended by appellants that the appellees have not 
sustained the burden of proof in these cases. The agreed 
statement of facts does not show that there was any 
hazard inherent in the structure. There was nothing 
faulty in the structure and no repairs of any kind were 
needed to any of the appliances attached to the structure. 
They were all in good working order. 

The appellees, not being able to show or claim that 
there were any hazards inherent in the structure, rely on 
an entirely different proposition, to wit, that gas is always 
inherently dangerous. But the gas was not a part of 
the structure. The “inherent explosion clause” applies 
to the dwelling and the structures appurtenant thereto, 
but if the word dwelling is to be construed as being 
broader than the word structure, the question still arises 
as to whether the gas in the pipes was inherently hazard¬ 
ous, or whether it was dangerous only -when let out of the 
pipes by the plaintiffs’ son. The appellants claim that the 
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cause of this explosion was not due to the gas but was 
primarily and directly due to the action of the plaintiffs’ 
son in releasing the gas. 

3. The “Inherent Explosion Clause” Was Not Intended 
to Cover and Does Not Cover Any and Every Explosion 
Which Might Occur on the Premises. 

It should be remembered that the three insurance poli¬ 
cies involved in this litigation were fire insurance policies, 
and also included loss from damage by lightning. These 
were the type of policies and the protection which appellees 
requested. As has been said, the “inherent explosion 
clause” was later added voluntarily by the appellants. 

The appellees were offered an extended coverage which 
would have protected them against loss by explosion from 
any cause whatsoever but they refused or neglected to 
take it. It is apparent that the Trial Court was of the 
opinion that the “inherent explosion clause” was as broad 
as the extended insurance clause. The Court said that the 
inherent explosion clause would not be of very much value 
if it meant that it was limited to spontaneous explosions. 
Even if that should be a correct assumption, which is de¬ 
nied by the appellants, yet the clause was worth as much 
and much more than the plaintiffs paid for it, which was 
nothing. As far as the intentions of the parties go it is 
obvious that the insurance companies never intended to 
protect the appellees against damage by explosion caused 
in any and every way while at the same time the com¬ 
panies had offered the appellees the extended coverage 
which would have done this, but for which the appellees 
would have had to pay an additional premium. It is like¬ 
wise obvious that the appellees did not understand that 
they were getting the extended coverage merely because 
the company had gratuitously grantd this very limited in¬ 
herent explosion coverage. If the plaintiffs had accepted 
the extended coverage their claims would have been 
promptly paid. 
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4. The Established Rule of Law Is That a Judgment 
or Finding of Fact or Opinion Which is Founded Upon 
Speculation and Conjecture Should Be Set Aside. 

The opinion of the Trial Court upon which the Findings 
of Fact and Conclusions of Law and Judgment were 
based was not supported by the evidence. 

We are unable to agree that there is anything contained 
in the agreed statement of facts to warrant the conclusion 
of an ultimate fact such as stated in the trial Court’s opin¬ 
ion that “It is a reasonable deduction that the deceased 
had been working on the apparatus for some undetermined 
purpose, perhaps to make some repairs, and in so doing 
had accidentally or negligently removed the valve. ’ ’ There 
is nothing in the agreed statement indicating that the de¬ 
cedent was making some repairs. No repairs were needed. 
There is nothing in the agreed statement showing that the 
decedent accidentally removed the valve. He had the 
wrench and hammer with him and deliberately removed 
the valve. There is nothing in the agreed statement show¬ 
ing that he negligently removed the valve. The result of his 
deliberate removal of the valve itself shows that it was not 
negligently done. The lock ■washer and core, all that held 
back the gas, were removed in a careful manner. The ulti¬ 
mate facts just quoted from the Court’s opinion are based 
on speculation and are unsupported by the agreed facts. 

The son of the plaintiffs had just returned from his war 
service in the Air Corps. He was moody and depressed. 
He waited until both of his parents had left their home. 
He then went to the garage where all the tools were kept 
and procured a monkey wrench and a hammer. He took 
them to the basement, and, although it is admitted there 
was nothing wrong or defective with any of the basement 
appliances, and no leaking gas, and the gas furnace, hot 
water heater, and all gas and electrical equipment were 
operating properly, he used the wrench on the core of 
the main gas valve and removed it and the lock washer, al¬ 
lowing the major portion of the gas from the pipes to flow 
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into the small furnace room and to become ignited by one of 
the pilot lights on the gas or electric appliances in the 
basement. 

The occurrence could not possibly have been the result 
of negligence. There is no evidence of negligence. The 
plaintiffs’ son deliberately removed the core of the valve. 
He did not do this negligently, but, on the contrary, did a 
very good job on removing the valve. He was not making 
any repairs, because there was no leak in the pipe or in 
the appliances necessitating repairs. There was certainly 
no inherent hazard in those portions of the structure and 
none is claimed. 

The only proof that would entitle the plaintiffs to re¬ 
cover under the policies would be to show a “loss caused 
by explosion occurring in the above described dwelling 
* * * from hazards inherent therein”. If the loss were 
caused by anything else there could be no recovery. The 
trial court in its opinion said: 

“It is immaterial whether the explosion was the 
result of some defect in the manufacture, installation, 
or maintenance of the apparatus, or was caused by 
carelessness and negligence in handling it. In either 
event the explosion is a consequence of the very 
nature of the machinery, and is, therefore, due to a 
‘hazard inherent therein’. That a human agency in¬ 
tervened if the explosion was caused by negligence, is 
immaterial.” 

We cannot agree that it is immaterial whether the ex¬ 
plosion was caused by negligence or some failure on the 
part of a human being. If negligence was the cause of 
the explosion then the cause of the explosion was not due 
to a hazard inherent in the structure. 

The trial court expresesd the view that there is a vital 
distinction in principle between negligence or carelessness 
in the handling of the apparatus, on the one hand, and the 
intentional dismantling of the appliance on the other hand. 
However, we have already shown that there is no evidence 
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in this case that the core of the valve was negligently or 
carelessly removed. On the contrary, all the facts strongly 
indicate that plaintiffs’ son intentionally removed the core 
of the valve and intentionally allowed the gas to escape. 
We think it is true that the son did not act with malice or 
with an intention of destroying the house, but this does not 
alter the fact that the son did intentionally remove the 
core of the valve and thus caused the explosion. It was a 
wilful act without which there would have been no explo¬ 
sion. 

Under the above circumstances it is evident that the 
trial court erred in its statement in its opinion that: 

“The agreed facts in the instant case lead to the 
inference that the explosion was caused by the negli¬ 
gence or carelessness on the part of some one, pos¬ 
sibly the deceased, rather than by an intentional, 
malicious, or criminal act.” 

Triers of fact may draw all reasonable and legitimate 
inferences and deuctions from the evidence adduced be¬ 
fore them; indeed, it is their duty to make, and give con¬ 
sideration to, all inferences and deductions w’hich may 
properly be drawn, but, as stated in 32 Corpus Juris 
Secundum, Section 1044, page 1131: 

“An inference can be drawn only from the facts in 
evidence and cannot be based on surmise, speculation, 
conjecture, or guess; it must be reasonably drawn 
from, and supported by, the facts on which it purports 
to rest, and must be made in accordance "with correct 
and common modes of reasoning.” Citing many cases. 

In New Amsterdam Casualty Company v . Hoage, 60 
App. D. C. 40; 46 Fed. (2d) 837, it was said: 

“An award based upon conjecture inconsistent with 
established facts and circumstances is manifestly so 
arbitrary and unreasonable as to be ‘not in accord¬ 
ance with law.* See Wheeling Corrugating Co. v. 
McManigal, 41 F. (2d) 593-594; Matter of Eldridge v. 
Endicott, Johnson & Co., 228 N. Y. 21,25.” 
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5. The Explosion Mentioned in the Complaint Does Not 
Come Within the Purview of the Insurance Policies. 

The principal question to be asked in these cases is 
“Was the explosion caused by any hazard inherent in 
the structure or was it caused by the deliberate removal 
by the plaintiffs’ son of the core of the valve of the 
gas pipe?”. 

From the agreed statement of facts, from the opinion 
of the Trial Court and from the Court’s findings of fact 
it appears that the lock washer and valve core could not 
have been removed except by human agency. It is quite 
evident that the human agency was the son of the plain¬ 
tiffs. It must have been so because no one except he was 
in the house at the time of the explosion. The question is 
well asked as to whether the defendants insured the 
plaintiffs against the moral hazard of a member of the 
assured’s family in deliberately removing the valve and 
causing the explosion. The policy protected only as to 
explosion due to an inherent hazard in the structure. 
What was the inherent hazard in the structure? The 
agreed statement of facts discloses no such inherent hazard 
in the structure. 

The Trial Judge states in his opinion that the causative 
factor vras that gas is always dangerous, but the gas 
was not what was responsible for the explosion. It was 
the taking out of the valve that was primarily responsible 
for the explosion. It is the primary cause of the explo¬ 
sion which must control in this case. 

Intent to commit a crime can never be presumed, so 
that we cannot argue that the son intended to take his 
own life, and, without indulging in speculation, perhaps 
we might not be able to argue that the son had any in¬ 
tention of blowing up the house. On the other hand the 
son was of mature years and in his service in connection 
with airplanes and combustibles must have at least known 









16 


that freeing the gas from the pipe in snch a huge quan¬ 
tity would cause an explosion because this accident hap¬ 
pened on February 26th when the weather was cold, and 
the son necessarily knew that the oil burner pilot was on 
and that, of course, the heating boiler pilot was on. There 
could have been only one result from the son’s action in 
releasing the gas, and his action in releasing it was the 
primary and motivating cause of the explosion. There is 
an inherent hazard in practically everything but most 
things are not inherently hazardous unless wrongly used, 
and that is what happend in this case. For instance take 
the telephone. If, in the proper sense of the word, it 
could be said to be inherently hazardous, the millions of 
people who use them would not use them, and yet if, 
when answering the telephone a person’s hands and body 
are wet and he is standing in the bathtub, it has proved 
fatal in many circumstances. 

In its opinion the Trial Court referred to the case of 
Farley v. Edward E. Tower Co 271 Mass. 230, 234-235. 
The action in this case was brought against a hairdresser, 
a dealer and a manufacturer for injuries received by the 
plain tiff while having a “water wave”. The hairdresser 
put eight or ten combs in the plaintiff’s hair while it was 
wet and was drying it with an electric drier when the 
combs took fire. There was a directed verdict in favor of 
the hairdresser. Verdicts were had against the dealer 
and manufacturer for failure to give notice that the combs 
were inherently dangerous, the combs being “practically 
the same as celluloid”. In that case the Court referred 
to Boston and Alba/ny R. R. C. v. Shanley, 107 Mass. 568, 
and Quinan v. Famous Players-Lashy Cory ., 267 Mass. 
501, 517. These cases do not seem to be in point be¬ 
cause they all involve instances where a vendor or manu¬ 
facturer sold articles which contained explosive or in¬ 
flammable substances, but the presence of such substances 
were unknown to the ultimate buyer and unrevealed to 
him by the seller. In the present case the question of 
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special notice that gas can be ignited by flame is not pres¬ 
ent, because the use of gas is so common that plaintiffs’ 
son was perfectly familiar with the fact that it can be 
exploded by applying fire or flame. 

As the Trial Court stated in its opinion, counsel have 
diligently searched the law in an attempt to place before 
the Court all previous decisions directly bearing on the 
subject matter involved in these two actions, with the 
result, however, that counsel for both parties have been 
able to find only one case in point, that of Davies v. Hart¬ 
ford Fire Insurance Company, 75 F. (2d) 442. Under 
these circumstances we believe it would be helpful to the 
Court for counsel for the appellants to quote this decision 
in its entirety, which reads as follows: 

“This appeal is from a judgment of dismissal en¬ 
tered upon an order sustaining a general demurrer 
to a complaint in an action at law upon a policy of 
fire insurance issued by the defendant (appellee) to 
the plaintiff (appellant). The question presented is 
whether the court erred in sustaining the demurrer. 

(1) The facts alleged in the complaint, which are 
to be taken as true for the purpose of determining 
this question, are in substance as follows: The policy 
was dated December 1, 1931, and was to run for three 
years. It insured a dwelling house and contents, lo¬ 
cated at Belle Fourche, S. D., against loss by fire. 
The policy had attached to it a rider which provided: 

‘In the interest of the insured, the condition of this 
policy excluding loss or damage from explosion is 
hereby modified and in consideration of the rate at 
which this policy is written, this company shall be 
liable for any direct loss or damage to the property 
insured hereunder caused by explosion occurring in 
the structure (or structures) insured hereunder, or 
cont aining the property insured hereunder; provided 
further that in each and every instance the explosion 
results from the hazards inherent in the occupancy as 
described herein and not otherwise and except as here¬ 
inafter provided. The liability of this company for 
any or Si of the hazards insured hereunder shall not 
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exceed the amount of this policy nor the interest of 
the insured in the property and shall be subject in 
all other respects to the terms and conditions of this 
policy * • • 

‘This company shall not be liable for loss or damage 
occasioned by or incident to the explosion of internal 
combustion engines, caused by internal pressure, unless 
fire ensues and then for loss or damage by fire only. ,, 

On January 21, 1933, while the policy was in force, 
at about 4 o’clock in the morning, some person or 
persons unknown entered the house, disconnected a 
pipe carrying natural gas to the furnace in the base¬ 
ment of the house, moved the pipe so that it would 
discharge gas into a room in the basement, put a 
sack in the chimney to prevent the escape of gas from 
the basement, placed combustible material near to and 
above the escaping gas for the purpose and with 
the intention of igniting the gas and burning the 
building. The gas was ignited and caused an explo¬ 
sion, which demolished the house and its contents, 
but caused no fire. The explosion was purposely and 
maliciously caused by a person or persons unknown 
to the insured, intending to destroy the house and 
its contents. The acts of the person or persons un¬ 
known were committed without the knowledge, pro¬ 
curement, or consent of the insured. Proofs of loss 
were duly furnished, but the defendant company denied 
liability. ' 

(2) The plaintiff argues that, under a liberal in¬ 
terpretation of the language of the rider in favor of 
the insured, she would be entitled to recover the loss 
and damage caused by the explosion. 

‘It is true that where the terms of a policy are of 
doubtful meaning, that construction most favorable to 
the insured will be adopted. Mutual Life Ins. Co. v. 
Humi Packing Co., 263 U. S. 167, 174, 44 S. Ct. 90, 
68 L. Ed. 235, 31 A. L. K. 102; Stipcich v. Insurance 
Co., 277 U. S. 311, 322, 48 S. Ct. 521, 72 L. Ed. 895. 
This canon of construction is both reasonable and just, 
since the words of the policy are chosen by the insur¬ 
ance company, but it furnishes no warrant for avoid¬ 
ing hard consequences by importing into a contract 
an ambiguity which otherwise would not exist, or 
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under the guise of construction, by forcing from 
plain words unusual and unnatural meanings. 

(3) ‘Contracts of insurance, like other contracts, 
must be construed according to the terms which the 
parties have used, to be taken and understood, in the 
absence of ambiguity, in their plain, ordinary, and 
popular sense.’ Bergholm v. Peoria Life Ins. Co., 
284 U. S. 489, 492, 52 S. Ct. 230, 231, 76 L. Ed. 416. 

See, also Inter-Southern Life Ins. Co. v. Zerrell 
(C. C. A. 8), 58 F. (2d) 135,137. 

(4) The language of the rider is sufficiently plain 
and understandable. The explosion coverage was lim¬ 
ited to losses caused by explosions resulting from haz¬ 
ards inherent in the occupancy of the premises as a 
dwelling house, and even for a loss resulting from 
such an explosion the insurer was not to be liable if the 
explosion was that of an internal combustion engine 
caused by internal pressure, unless fire ensued, in 
which case the liability of the insurer was to be meas¬ 
ured by the fire damage only. 

It is not necessary to determine what kinds of ex¬ 
plosions would be covered by the rider. The rider was 
never intended to cover, and clearly does not cover, an 
explosion resulting from a deliberate attempt of some 
person, either known or unknown, to destroy the in¬ 
sured premises. Such an explosion, instead of result¬ 
ing from a hazard inherent in the occupancy of the 
premises as an ordinary dwelling house, is as foreign 
to such an occupancy as anything that can well be 
imagined. It would be almost as sensible to say that 
an explosion of a bomb thrown through a window or 
of a stick of dynamite dropped down the chimney was 
caused by a hazard inherent in the occupancy. That 
natural gas within a dwelling house is deliberately 
diverted from its intended domestic use, for the pur¬ 
pose of causing fire or explosion in order to destroy 
the property insured, does not relate the explosion 
to the hazards of the occupancy. This explosion was 
a strange, unusual, and unnatural happening, and not 
within the contemplation of the parties to the contract 
of insurance. It arose from what is usually referred 
to in insurance circles as a “moral hazard,” a hazard 
which inheres, not in buildings or in the character of 
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their occupancy, but in the character of the persons 
who use, occupy, or enter them. 

The court was clearly right in sustaining the de¬ 
murrer, and the judgment is affirmed.” 

The Trial Court in its opinion apparently felt quite 
strongly that the above decision, upon the facts stated 
therein, was good law and the Trial Court had no quarrel 
with the decision of the Circuit Court of Appeals. On the 
other hand the Trial Court in these cases in its opinion 
stated that the Davies case by no means governs the 
cases at bar. The Trial Court in these cases attempted to 
draw a distinction between these cases and the Davies 
case on the Trial Court’s findings of fact, as stated in its 
opinion, that the explosion in the present cases was “caused 
by the negligence or carelessness on the part of some¬ 
one, possibly the deceased, * * •” and “that there is a 
vital distinction between negligence and carelessness in 
the handling of the apparatus on one hand, and intentional 
or malicious dismantling of the appliances with the inten¬ 
tion of destroying the house, on the other hand.” In our 
previous argument we have pointed out that there is abso¬ 
lutely no evidence to show that the core of the valve 
was withdrawn negligently or carelessly. Under these 
circumstances counsel for appellants are unable to draw 
any material distinction between the facts in the Davies 
case and the facts in the present case, because in these 
cases the core of the valve was wilfully withdrawn. 

From the agreed statement of facts it seems impossible 
that anyone other than the plaintiffs’ son removed the 
core from the valve, yet, if “the acts of the person or per¬ 
sons unknown were committed without the knowledge, pro¬ 
curement, or consent of the insured”, then it is apparent 
that the present case is practically identical with the facts 
in the Davies case. In the Davies case the court found 
that “the language of the rider is sufficiently plain and 
understandable”. The wording of the rider in the Davies 
case is almost identical with the rider on the policies in 
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the present cases!. The explosion in the present case, just 
as in the Davies case, “arose from what is usually referred 
to in insurance circles as a ‘moral hazard’, a hazard which 
inheres, not in buildings or in the character of their occu¬ 
pancy, but in the character of the persons who use, occupy, 
or enter them. ’ ’ 

CONCLUSION 

It is respectfully submitted that, under the agreed state¬ 
ment of facts between all the parties to these actions, in¬ 
cluding the insurance policies, and endorsements attached 
thereto, the loss for which the plaintiffs have made claim 
is not covered by said insurance policies, and that judg¬ 
ments should be entered in favor of the defendants. 

Respectfully submitted, 

Ernest A. Swingle 
Edwin A. Swingle 
Allan C. Swingle 

Attorneys for Appellants 
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1 Filed Aug 17 1946 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 

UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 
Civil Action No. 36,337 
Harry J. Gerrity, and Blanche Hunt Gerrity, 

1001 Hill Building, 839 - 17th Street, N. W., 
Washington, D. C. 

Plaintiffs, 

vs. 

The Charter Oak Fire Insurance Company, 
Washington Building, 15th and New York Ave., N.W., 

Washington, D. C. 

Defendant. 

Complaint to Recover for Loss Covered by 
Insurance Policies 

1. This Court has jurisdiction of the within cause of 
action, the amount in controversy being in excess of Three 
Thousand Dollars ($3,000.00). 

2. Plaintiffs, Harry J. Gerrity and Blanche Hunt Ger¬ 
rity, on the 26th day of February, 1946, were the owners 
of premises known as 6109 Nevada Avenue, N. W., City of 
Washington, District of Columbia, and had been such own¬ 
ers for many years prior to said date. 

3. That on February 3rd, 1944, the defendant for a valu¬ 
able consideration issued its certain policy of insurance 
being Policy Number 0-56404, insuring the plaintiffs 
against direct loss by fire of said premises and by virtue of 
a liberalization clause, together with the clause dealing 
with inherent explosion, adopted prior to the date of loss 
hereinafter referred to, insured the plaintiffs against loss 
by explosion occurring in said premises from hazards in¬ 
herent therein, to the extent of Fourteen Thousand Dollars 
($14,000.00). 
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4. By another policy of insurance being Policy Number 
0-16272, dated January 5th, 1945, the defendant, for 

2 a valuable consideration, insured the plaintiffs 
against loss in connection with said premises from 

the said causes as set forth in the preceding paragraph in 
the amount of Five Thousand Dollars ($5,000.00). 

5. On the 26th day of February, 1946, the aforesaid 
premises were completely destroyed by fire, and explosion 
which occurred from hazards inherent in said premises, and 
that at the time of the destruction of the said premises, the 
same had a cash value in excess of Twenty-one Thousand 
Dollars ($21,000.00). 

6. The policies of insurance aforesaid also covered the 
cost of cleaning the premises, after a loss had occurred, 
and the plaintiffs aver that they have been obliged to ex¬ 
pend approximately One Thousand Dollars ($1,000.00), 
for the cleaning of said premises, after the occurrence of 
the loss on the 26th day of February, 1946. 

7. Plaintiffs have furnished to the defendant proofs of 
loss under the said policies, and have demanded payment 
under the provisions thereof, but the defendant has re¬ 
fused and still refuses to pay to the plaintiffs the amount 
due them under the policies aforesaid. 

WHEREFORE, plaintiffs demand judgment against the 
defendant in the sum of Twenty Thousand Dollars ($20,- 
000.00), with interest and costs. 

• • • * 

3 Filed Sep 14 1946 Charles E. Stewart, Clerk 

Answer to Complaint 
First Defense 

The Complaint fails to state a claim against the defend¬ 
ant upon which relief can be granted. 
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Second Defense 

1. & 2. The defendant admits the allegations contained 
in Paragraphs One and Two of the Complaint. 

3. & 4. The defendant admits the issuance of its policies 
numbers 0-56404 and 0-16272 to the plaintiffs, and admits 
that there was in effect a certain liberalization clause deal¬ 
ing with loss sustained by reason of explosion from hazards 
inherent in the structure, but for more accuracy, the defend¬ 
ant refers to said policies and clause. 

5. The defendant is without knowledge or information 
sufficient to form a belief concerning the cash value of said 
premises. The remaining allegations contained in Para¬ 
graph Five of the Complaint are denied. 

6. The defendant has no knowledge or information suffi¬ 
cient to form a belief concerning what amount, if any, the 

plaintiffs were obliged to expend for the cleaning up 
4 of said premises, and denies the remaining allega¬ 
tions contained in Paragraph Six of the Complaint. 

7. The defendant admits that the plaintiffs furnished 
to the defendant purported Proofs of Loss, which were re¬ 
jected, and demanded payment, which the defendant has 
refused, but the defendant says that said purported Proofs 
of Loss were not in accordance with the terms and condi¬ 
tions of said policies. The demanded payments are not due 
plaintiffs under the provisions of said policies. 

Third Defense 

The plaintiffs failed and neglected to comply with the 
requirements in case of loss as set forth in said insurance 
policies. The purported Proofs of Loss, among other in¬ 
sufficiencies, fail to state how much loss is claimed to have 
been sustained by damage from fire, how much loss is 
claimed to have been sustained by explosion from hazards 
inherent to the premises, and what was the hazard inherent 
to the structure which plaintiffs claim caused an explosion. 
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Fourth Defense 

Such damage and loss as may have been sustained by the 
plaintiffs was not the result of an explosion as the conse¬ 
quence of a hazard inherent to the structure, and no pay¬ 
ment therefor is due the plaintiffs under the provisions of 
said policies and clauses. 

Fifth Defense 

The amounts claimed by the plaintiffs are incorrect and 
excessive, and are not provided for by the terms of the 
policies and subsequent clauses mentioned in the Complaint. 

• • • • 

6 Filed Aug 17 1946 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA. 

Civil Action No. 36,338 
Harry J. Gerrity, 

1001 Hill Building, 839 - 17th St., N. W., 
Washington, D. C. 

Plaintiff 

vs. 

United States Fire Insurance Company of New York, 
1627 K Street, N. W., 

Defendant. 

Complaint to Recover for Loss Covered by 
Insurance Policy 

1. This Court has jurisdiction of the within cause of 
action, the amount in controversy being in excess of Three 
Thousand Dollars ($3,000.00). 

2. Plaintiff, Harry J. Gerrity, and his wife, on the 26th 
day of February, 1946, were the owners of premises known 
as 6109 Nevada Avenue, N. W., City of Washington, Dis- 
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trict of Columbia, and had been such owners for many 
years prior to said date. 

3. That on the 27th day of June, 1945, the defendant, 
issued to the plaintiff, for a valuable consideration, its 
policy of insurance known as Policy D. C. No. -7581, by the 
terms of which it insured the plaintiff against loss on house¬ 
hold and personal property contained in the premises afore¬ 
said, by fire and explosion occurring in the above described 
premises from hazards inherent therein, to the extent of 
the actual cash value of Eight Thousand Dollars ($8,- 
000.00). That said policy of insurance was in full force 
and effect on the 26th day of February, 1946. 

4. That the above described premises, together 
7 with all household and personal property therein con¬ 
tained, was completely destroyed by fire and by an 
explosion which occucred from hazards inherent in the said 
premises; that the plaintiff, and the members of his family, 
were the absolute owners of said household and personal 
property, and the actual cash value of the same at the date 
of the said fire and explosion, amounted to at least Thir¬ 
teen Thousand Six Hundred and Twenty-one Dollars and 
Fifty-five Cents ($13,621.55). That there were no encum¬ 
brances on said property covered by said policy, no other 
contracts of insurance insuring said property, other that 
the policy sued on herein, and the building in which said 
property was contained was occupied at the time of the loss 
by the plaintiff, his wife, and their two children, and stood 
on ground owned by the plaintiff, and his wife. 

5. Plaintiff furnished to the defendant proper proofs of 
loss, and demanded payment of the sum of Eight Thousand 
Dollars ($8,000.00), in accordance with the terms of the 
policy aforesaid, but the defendant has failed and refused, 
and still fails and refuses to pay to the plaintiff the said 
sum as required by the terms of its policy. 

WHEREFORE, plaintiff demands judgment against the 
defendant for the sum of Eight Thousand Dollars ($8,- 
000.00), with interest and costs. 

• • • • 
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8 Filed Sep 14 1946 Charles E. Stewart, Clerk 

Answer to Complaint 
First Defense 

The Complaint fails to state a claim against the defend¬ 
ant upon which relief can be granted. 

Second Defense 

1. & 2. The defendant admits the allegations contained 
in Paragraphs One and Two of the Complaint. 

3. The defendant admits the issuance of its policy num¬ 
ber 7581 to the plaintiff, and admits that it was in full force 
and effect on February 26th, 1946, but for more accuracy 
as to the conditions and provisions thereof, the defendant 
refers to the policy itself. 

4. The defendant denies that the premises and personal 
property mentioned in the Complaint were completely de¬ 
stroyed by fire and by an explosion which occurred from 
hazards inherent in the said premises, but the defendant is 
without knowledge or information sufficient to form a belief 
concerning the remaining allegations contained in Para¬ 
graph Four of the Complaint. 

9 5. The defendant admits that the plaintiff fur¬ 
nished to the defendant purported Proof of Loss, 

which was rejected, and demanded payment, which the de¬ 
fendant has refused, but the defendant says that said pur¬ 
ported Proof of Loss was not in accordance with the terms 
and conditions of said policy. The demanded payment is 
not due plaintiff under the provisions of said policy. 

Third Defense 

The plaintiff failed and neglected to comply with the re¬ 
quirements in case of loss as set forth in said insurance 
policy. The purported Proof of Loss, among other insuffi¬ 
ciencies, fails to state how much loss is claimed to have been 
sustained by damage from fire, how much loss is claimed 
to have been sustained by explosion from hazards inherent 
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to the premises, and what was the hazard inherent to the 
structure, which plaintiff claims caused an explosion. 

Fourth Defense 

Such damage and loss as may have been sustained by the 
plaintiff was not the result of an explosion as the conse¬ 
quence of a hazard inherent to the structure, and no pay¬ 
ment therefor is due the plaintiff under the provisions of 
said policy. 

Fifth Defense 

The amount claimed by the plaintiff is incorrect and ex¬ 
cessive, and is not provided for by the terms of the policy. 

• • • • 

10 Filed Feb 24 1949 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 


Civil Action Nos. 36,337 and 36,338 


HARRY J. GERRITY and BLANCHE HUNT GERRITY, 

Plaintiffs 


vs. 

THE CHARTER OAK FIRE INSURANCE COMPANY, 
and UNITED STATES FIRE INSURANCE COMPANY 

OF NEW YORK, 

Defendants. 


Agreed Statement of Facts 

The plaintiffs are holders of the following Fire Insurance 
Policies: 

Fire Insurance Policy No. 0-56404 with the Charter Oak 
Fire Insurance Company dated February 3rd, 1944, in the 
sum of $14,000 on the two-story and attic composition roof 
brick and frame dwelling located at 6109 Nevada Avenue, 
N. W.; Fire Insurance Policy No. 0-16272 with the Charter 
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Oak Fire Insurance Company dated January 5th, 1945, in 
the sum of $5,000 on the same premises; and Fire Insurance 
Policy No. 7581 with the United States Fire Insurance 
Company dated June 27th, 1945, in the sum of $8,000 on 
the household and personal property located in said premi¬ 
ses. All of said Fire Insurance Policies were in effect on 
February 26th, 1946, when the hereinafter mentioned ex¬ 
plosion and fire occurred. Said original policies of insur¬ 
ance provide that the companies shall not be liable for loss 
occurring as a result of explosion, unless a fire ensue, and 
in that event, for loss by fire only, but all three of said Poli¬ 
cies, by later endorsement or by liberalization, pro- 
11 vide that, in addition to the coverage in the event of 
fire, the following provision also applies: 

“Inherent Explosion Clause: Insurance under this pol¬ 
icy shall include liability for any direct loss caused by ex¬ 
plosion occurring in the above described dwelling or appur¬ 
tenant private structures or in any structure containing 
property covered hereunder from hazards inherent therein, 
but this Company shall not be liable for explosion originat¬ 
ing within steam boilers, steam pipes, steam turbines, steam 
engines, fly-wheels, located in any structure.” 

On January 5th, 1945, H. G. Smithy Company, which 
wrote the Charter Oak Fire Insurance Company Fire 
Insurance Policies on the plaintiff’s house, wrote the 
following letter to the plaintiff, Harry J. Gerrity; relative 
to renewal of $5,000 policy No. 0-16272: 

“January 5th, 1945 

Mr. Harry J. Gerrity 
6109 Nevada Avenue, N. W. 

Washington, D. C. 

Dear Mr. Gerrity: 

We are taking the liberty of enclosing with your Fire 
Policy the extended coverage endorsement which your pol¬ 
icy does not have. Please read it and if you want it added 
to your Fire policy, it will cost $7.50 additional premium 
for three years. Also your Fire policy does not cover 
Household and personal effects. 
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Thank you for your past kindness and awaiting your 
wishes in the matter, we remain 

Very truly yours, 

H. G. SMITHY COMPANY, 
Insurance Dept.” 

The plaintiffs did not accept this offer to have their fire 
insurance policy No. 0-16272 contain the extended coverage, 
which would have insured them in the event an explosion 
occurred from any and all causes whatsoever. Mr. Gerrity 
has no recollection that said letter w’as received, and he 
paid the premium of $28.13 on said policy with a check 
dated January 6th, 1945. 

Photostatic copies of all three of said Fire Insurance Pol¬ 
icies and riders and endorsements thereon are attached 
hereto, marked Exhibits “A”, “B”, and “C”. 

The plaintiffs are, and at all of the times hereinafter 
mentioned, were the owners of said premises, which 
12 were improved by a detached two-story and attic 
brick and frame eight-room dwelling, with garage in 
the basement, which premises were acquired by the plain¬ 
tiffs in 1926 and, at that time, was a newly-built house. An 
addition of tw*o rooms and basement were added to the 
house in the fall of 1935, which, together with other capital 
improvements during the intervening years, accounted for 
a total cost of the property to the plaintiffs of $23,541.76, 
exclusive of the cost or value of the land, all as shown by 
Exhibit “D”. It is agreed that the fair market value of 
the house in February, 1946, was in excess of the cost 
thereof, and was in excess of $19,000, the amount of the 
two Charter Oak Fire Insurance Policies. 

The household and personal property owned by the 
plaintiffs at the time of the hereinafter mentioned explo¬ 
sion exceeded the value of the $8,000 coverage mentioned 
in their Policy with the United States Fire Insurance Com¬ 
pany as shown by Exhibit “E”. 

The dwelling was of the center hall type, facing Nevada 
Avenue, with living room on the North side of the first 
floor facing Runnymede Street, and dining room, kitchen 
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and breakfast room on the South side toward the alley. 
The garage was located in the basement underneath the 
dining room, which was entered on the right side from the 
center hall. The second floor contained two baths, three 
bedrooms and a library over the breakfast room on the 
South side near the alley. There was a room directly be¬ 
neath the breakfast room adjacent to the main portion of 
the basement. Access to the basement was made on the 
inside by a stairway leading down from the kitchen. There 
was a rear entrance to the house from the alley side, 
through the breakfast room, and the basement could be 
entered from the outside either through the garage lo¬ 
cated under the dining room, by way of the driveway into 
the alley, or through a door into the basement room 
13 located immediately beneath the breakfast room. The 
stairs from the center hall led directly to the second 
floor above, and another stairway led from the second floor 
landing to the attic. The utilities such as sewer, gas and 
water connections, entered the premises from the North 
or Runnymede Street side of the house. The dwelling was 
heated by a large Bryant gas furnace supplying hot water 
heat and also included a gas range in the kitchen for cook¬ 
ing. Hot water was supplied the kitchen and two bath¬ 
rooms from an automatic hot water heater in the basement, 
located adjacent to the gas furnace. All of the rooms, in¬ 
cluding the basement and attic, were lighted by electricity. 

On February 26th, 1946, an explosion occurred at the 
aforesaid premises under the following circumstances: 
On said date, at about 1:00 p.m., no one, so far as is known, 
was in said house except plaintiffs’ son, Edward H. Ger- 
rity, when said explosion occurred. Immediately following 
the explosion fire ensued. For the purpose of this case and 
to determine liability under the explosion clause in the 
policies herein, it is agreed that as a result of the explosion 
and ensuing fire, the said house and contents, including 
household effects, were completely destroyed and rendered 
unfit for any further use. The loss suffered by the fire 
alone and its amount are specifically reserved for arbitra¬ 
tion as hereinafter provided. 
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At the time of said explosion there was a large gas main 
which came into the house, which main pipe branched off 
in two sections, one section feeding the hot water heater 
and the other section feeding the gas furnace. Just after 
the gas line separated there was a locked cut-off valve in 
each pipe before the gas passed into each meter. The gas 
furnace and hot water heater were close together in the 
furnace room in the basement. The core of each of these 
valves vras locked in with a lock washer, and in the opinion 
of Mr. Leonard, Safety Engineer of the Washington Gas 
Light Company, and Fire Marshal Roberts of the Washing¬ 
ton Fire Department, could not become displaced except by 
human agency. And further in their opinion, should one of 
these valves be taken out, the gas from that particu- 
14 lar branch of the pipe would freely flow into the fur¬ 
nace room instead of going through the meter and 
to the particular appliance hooked up on that branch line: 
And for an appreciable time, the pilot light on the appli¬ 
ance from the branch from which the core of the valve was 
removed might remain lighted, because of the pressure of 
gas which had already been fed into that branch toward 
that pilot: And thus under these circumstances, the gas 
would continue to flow through the branch line where the 
core of the valve had not been removed, although the pres¬ 
sure of the gas flowing through that branch line would 
probably be somewhat diminished, although still it would 
be, at least, sufficient to keep the pilot light going on the 
appliance connected to that particular branch line. 

The measurements in this furnace room were as follows: 
South wall thereof or the supporting wall to the garage 
measured in length ten feet eight inches. The West wall 
thereof measured eleven feet eleven inches. The height of 
the room was seven feet six inches. 

After said explosion occurred, the dead body of Edward 
H. Gerrity, the son of the plaintiffs, who was twenty-one 
years of age, was found on the floor of the furnace room 
five feet five inches from the West wall and about four feet 
from the main gas line pipe. He was dressed in a blue 


13 


pinstriped shirt, dark trousers, shoes and socks. He was 
lying under debris with his head close to the South wall of 
this furnace room. The Coroner for the District of Colum¬ 
bia determined that the death of the said Edward H. Ger- 
rity was due to asphyxiation, and that said body contained 
seventy-five per cent of carbon monoxide. The said Edward 
H. Gerrity had been a student at Yale University, New 
Haven, Connecticut, but had volunteered for service at the 
end of his Freshman year. He served in the Armed Serv¬ 
ices from the summer of 1943 to November 1945, as a 
radio operator in the Air Forces with the rank of Sergeant, 
having completed six bombing missions from Italy 
15 over enemy territory before V-E Day. At times, the 
said Gerrity had been moody and depressed since 
returning from the War, but on the day of his death had 
already made plans to return to Yale University, and had 
shipped his trunk thereto and purchased his railroad 
tickets. He was to resume his studies on Thursday, Feb¬ 
ruary 28th, 1946, having personally registered at New 
Haven for studies in the previous January. 

The gas main entered the furnace room in the Northwest 
corner. The meters were located in the same corner. 
After the explosion, the lock washer and core from the 
shut-off cock on one of the branch pipes was found on the 
floor of the furnace room directly below the shut-off cock. 
A monkey wrench was found on the furnace room floor 
about two feet from the West wall. A hammer was found 
about two feet from the feet of the deceased. So far as is 
known by plaintiffs when they left the house that morning 
there was no evidence of any leaking gas and the gas 
furnace, hot water heater, and all gas and electrical equip¬ 
ment were operating properly. The hot water heater was 
located on the North wall of the furnace room a distance 
of nine feet from the West wall and gas meter. The gas 
furnace was ten feet eight inches from the gas meter, and 
also on the North wall. 

The gas furnished by the Washington Gas Light Com¬ 
pany was lighter than air and would not explode without 
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a mixture of a certain amount of oxygen. Both the pilot 
light of the gas furnace and the pilot light at the bottom 
of the hot water heater had been lighted and in oper¬ 
ation. In said furnace room, after said explosion, it was 
found that the lock nut holding the core of the valve, in 
one of the branch pipes from the main gas pipe leading 
to one of the meters, was off, and that the core of the 
valve was out so that all of the gas from the one pipe 
flowed therefrom into said furnace room and became 
ignited and caused said explosion. The main valve was 
found to be on and the by-pass valve on the other 
branch pipe was partly on, and there were also 
16 wrench marks found on the core of the main valve, 
both of which valves and cores were tightly in place. 
All of the house tools used by the assureds were kept in 
the garage. 

The principal question involved in this case is whether 
said explosion was caused under these Policies “from 
hazards inherent” in said dwelling. The plaintiffs assert 
that said explosion did occur from hazards inherent in 
said dwelling, which is denied by the defendants, who fur¬ 
ther claim that the three Policies of Fire Insurance do 
not cover the moral hazard of an occupant of said prem¬ 
ises or anyone else removing the core of the valve and 
thus letting the gas escape, should the court come to the 
conclusion that is what occurred. It is agreed that neither 
of the plaintiffs had any knowledge whatsoever of the ex¬ 
plosion until after it had occurred and neither had nor 
have now any knowledge of what caused said explosion, 
or the movements or actions of the said Edward H. Ger- 
rity; the plaintiff, Harry J. Gerrity, being in his office in 
the Hill Building, at 17th and Eye Streets, N. W., Wash¬ 
ington, D. C. and Blanche Hunt Gerrity being at a social 
function at the Shoreham Hotel, Washington, D. C., and 
neither of them having been in the said dwelling for some 
time prior to the explosion, and neither of them had any 
warning, suspicion or expectancy that said explosion would 
occur. 
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It is further agreed that any damage to the dwelling 
and its contents caused by the resultant fire shall be sub¬ 
mitted to arbitration by the parties hereto in the manner 
and under the conditions provided for in said policies. 
This submission to arbitration shall become effective only 
in the event that the court shall conclude that the explo¬ 
sion and the damage and loss resulting therefrom was not 
covered by the Policies of Insurance herein. In the event 
the said Policies of Fire Insurance shall be held by the 
court to have covered all of the loss aforesaid, includ¬ 
ing both from explosion and fire, then it is agreed 
17 that the amount of the loss, by reason of explosion 
and fire, equals or exceeds the full face value of the 
policies herein. 

The question of interest to be allowed upon any loss for 
which the defendants, or any of them, may be found liable 
under the explosion clause of these policies, or either 
of them, if they should be found so liable at all, is herein 
specifically reserved for the further consideration of the 
Court by the parties herein. 

It is further agreed that the parties herein, or any of 
them, may have his right to appeal to the Circuit Court 
of Appeals from whatever judgment this Court may enter 
in this cause, and that no party hereto or herein surrenders 
any right to take such other and further action after said 
judgment as in his discretion he may consider necessary 
or proper, to preserve his rights herein, the same as if said 
judgment had been entered upon verdict of a jury. 

William E. Leahy 
Raymond F. Garrity 
Attorneys for Plaintiffs 
SWINGLE AND SWINGLE 
By Ernest A. Swingle 
Ernest A. Swingle 
Attorneys for Defendants 


February 8, 1949. 
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EXHIBIT “A” 

18 No. 0 56404 A Capital Stock Company 

The Charter Oak 
Fire Insurance Company 
Hartford, Connecticut 

Fire Amount $14,000.00 Rate £5x2y 2 -10% Premium $78.75 
Extended Coverage* “ Nil “ $ Nil 

Total Premium 
$ 78.75 

* No insurance attaches in connection with Extended 
Coverage Perils unless “Rate” and “Premium” is speci¬ 
fied above and Extended Coverage endorsement is attached 
to this policy. 

In Consideration of the Stipulations herein named 

and of. Seventy Eight and 75/100 - -....Dollars Premium 

Does Insure . JBARRY J. GERRITY and BLANCHE 

HUNT GERRITY _ 

and legal representatives, to the extent of the actual cash 
value (ascertained with proper deductions for deprecia¬ 
tion) of the property at the time of loss or damage, but 
not exceeding the amount which it would cost to repair 
or replace the same with material of like kind and quality 
within a reasonable time after such loss or damage, without 
allowance for any increased cost of repair or reconstruc¬ 
tion by reason of any ordinance or law regulating construc¬ 
tion or repair and without compensation for loss resulting 
from interruption of 

business or manufacture, for the term of... .Three Years _ 

from the Seventh. day of_ February .1944, at noon, 

to the. Seventh. day of.February.1947, at noon, 

against all DIRECT LOSS AND DAMAGE BY FIRE and 
by removal from premises endangered by fire, except as 
herein provided, to an amount not exceedin ^.-./Fourteen 
Thousand and 00/100 - - .Dollars, to the following de¬ 

scribed property while located and contained as described 
herein, or pro rata for five days at each proper place to 
which any of the property shall necessarily be removed for 
preservation from fire, but not elsewhere, to wit: 
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• • • • 

This policy is made and accepted subject to the fore¬ 
going stipulations and conditions, and to the stipulations 
and conditions printed on the back hereof, which are hereby 
made a part of this policy, together with such other pro¬ 
visions, stipulations and conditions as may be endorsed 
hereon or added hereto as herein provided. 

18a Underwriters Association—District of Columbia 
DWELLING FORM No. 1 
1-41 

H.G. SMITHY COMPANY Agent 
By Eugene Goff 

Attached to and forming part of Policy No. 0-56404 

of The Charter Oak Fire Insurance Company, Hartford, 
Connecticut. 

$ 14,000.00 On the two story & attic, composition brick & 
frame building, additions and extensions, in¬ 
cluding foundations, plumbing, gas, water and 
electric fixtures, piping, heating and cooking 
apparatus and all permanent fixtures and deco¬ 
rations belonging to the building and pertain¬ 
ing to its service, in, on or attached thereto, 
equipped to be occupied exclusively for Dwell¬ 
ing purposes by not more than three (3) fami¬ 
lies, and situate 6109 Nevada Avenue, North¬ 
west, Washington, D. C. 

$ Nil On the building, additions and ex¬ 

tensions, including all permanent fixtures 
equipped to be occupied as 
and situate on the above described premises. 

It is understood and agreed that this policy shall cover 
architects’ fees and cost of cleaning the premises after the 
occurrence of loss. 

Wood sheds, fencing, and yard fixtures, not insured under 
this policy unless specifically mentioned. 

Standard Mortgagee or Encumbrance Clause: 
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Loss or Damage, if any, under this policy, shall be pay¬ 
able to Assured 

as 

mortgagee (or trustee) as interest may appear, and this 
insurance, as to the interest of the mortgagee (or trustee) 
only therein, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the within described property, 
nor by any foreclosure or other proceedings or notice of 
sale relating to the property, nor by any change in the title 
or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted 
by this policy; provided, that in case the mortgagor or 
owner shall neglect to pay any premiums due under this 
policy, the mortgagee (or trustee) shall, on demand, pay 
the same. 

Provided, also, that the mortgagee (or trustee) shall no¬ 
tify this company of any change of ownership or occupancy 
or increase of hazard which shall come to the knowledge of 
said mortgagee (or trustee) and, unless permitted by this 
policy, it shall be noted thereon and the mortgagee (or 
trustee) shall, on demand, pay the premium for such in¬ 
creased hazard for the term of the use thereof; otherwise 
this policy shall be null and void. 

This Company reserves the right to cancel this policy at 
any time as provided by its terms, but in such case this pol¬ 
icy shall continue in force for the benefit only of the mort¬ 
gagee (or trustee) for ten days after notice to the mort¬ 
gagee (or trustee) of such cancellation and shall then cease, 
and this company shall have the right, on like notice, to 
cancel this agreement. 

Whenever this company shall pay the mortgagee (or 
trustee) any sum for loss or damage under this policy and 
shall claim that, as to the mortgagor or owner, no liability 
therefor existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights 
of the party to whom such payment shall be made, under ail 
securities held as collateral to the mortgage debt, or may 
at its option, pay to the mortgagee (or trustee) the whole 
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principal due or to grow due on the mortgage with interest, 
and shall thereupon receive a full assignment and transfer 
of the mortgage and of all such other securities; but no sub¬ 
rogation shall impair the right of the mortgagee (or trus¬ 
tee) to recover the full amount of their claim. 

18b Personal property, if any, of the following kinds, 
belonging exclusively to the insured hereunder, as 
building landlord and not as tenant or occupant, and in 
actual use solely for the maintenance of said building, viz., 
hose and other fire extinguishing apparatus, floor coverings 
and furnishings of corridors and stairs, refrigerators and 
refrigerating equipment, gas and electric cooking equip¬ 
ment; window shades, awnings and screens belonging to 
said building attached to or stored therein; fuel contained 
and intended for use therein, employees’ uniforms and 
janitors’ supplies, is covered hereunder. 

Storm doors, storm sash, awnings and screens are cov¬ 
ered by this policy wherever they may be on the premises. 

This Policy Shall Not Be Invalidated: If building or 
buildings or any part of same covered hereunder be mort¬ 
gaged; if foreclosure proceedings be commenced or notice 
of sale be given by virtue of any mortgage or trust deed; if 
a contract be executed or delivered for the sale of said 
building or buildings; if the interest of the insured be 
other than unconditional or sole ownership; if said building 
or buildings stand on leased ground or on ground not owned 
by the insured in fee simple. 

No Control Clause: This policy shall not be affected by 
failure of the insured to comply with any of the warranties 
endorsed hereon in any portion of the premises over which 
the insured has no control, nor any increase in hazard 
which shall occur without the personal knowledge of the 
insured. 

Work and Materials Clause: Permission is hereby 
granted for such use of the premises as is usual and inci¬ 
dental to the occupancy as herein described and to keep and 
use all such appliances, devices, articles and materials (in- 
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eluding such materials as are prohibited by the printed 
conditions of this policy) in such quantities as are usual 
and incidental to such occupancy. 

Privileges Granted. For other insurance without notice 
until required; to be vacant or unoccupied without limit as 
to time; to install and operate radio apparatus; for the ex¬ 
istence of a chattel mortgage on property while being pur¬ 
chased on any installment or credit plan; to keep boarders 
or roomers, provided the building does not contain more 
than twenty (20) rooms, excluding bath rooms; to use fuel 
oil system; and for the use of electricity. 

Automobile Permit: Permission is hereby granted to 
keep not exceeding five (5) automobiles using gasoline on 
the premises. 

Permit for Extraordinary Alterations and Repairs—Per¬ 
mission is hereby given to make alterations, additions or 
repairs, and this policy (so far as it applies on building 
shall also cover in accordance with the condition of this 
policy all materials and supplies therefor, therein or adja¬ 
cent, and such alterations or additions, and (so far as it 
applies on contents) shall extend to cover in such additions. 

Lightning Clause and Electrical Apparatus Clause—Ex¬ 
cluding damage to dynamos and other electrical apparatus: 
This policy also covers direct loss or damage to the prop¬ 
erty caused by lightning (meaning thereby the commonly 
accepted use of the term “lightning,” and in no case to in¬ 
clude loss or damage by cyclone, tornado, or windstorm) 
whether fire ensues or not; it being made a condition of 
this contract that any loss or damage to dynamos, exciters, 
lamps, switches, radio apparatus, motors or other electrical 
appliances or devices, such as may be caused by lightning 
or other electrical currents, artificial or natural, is ex¬ 
pressly excluded, unless fire ensues, and then this Company 
is liable only for such loss or damage to them as may be 
caused by such ensuing fire. It is also a condition of this 
contract that if there is other insurance upon the property 
damaged this Company shall be liable only for such pro¬ 
portion of any direct loss or damage by lightning (except 




as above stated) as the amount hereby insured bears to the 
whole amount of insurance thereon whether such other in¬ 
surance contains a similar clause or not. 

Civil Authority Clause: The insurance provided in this 
policy is extended to include direct loss and damage to the 
described property caused by acts of destruction executed 
by order of duly constituted civil authority during a con¬ 
flagration to retard the spread thereof, provided, however, 
the conflagration is not caused directly or indirectly by or 
incident to: (1) war, invasion or other warlike operations 
(whether war be declared or not); (2) insurrection; (3) 
military or usurped power; or (4) by riot or civil commo¬ 
tion (unless liability for loss or damage by riot or civil com¬ 
motion is specifically assumed under this policy by endorse¬ 
ment) ; subject, moreover, to all the other terms and condi¬ 
tions of this policy. This company shall not be liable, how¬ 
ever, for more than the amount for which it would have 
been liable had the loss been caused by fire. 

When this Civil Authority Clause is attached to a policy 
covering Use and Occupancy. Extra Expense, Rent, Lease¬ 
hold Interest or Profits and Commissions, the term “direct 
loss or damage” as used above in this Civil Authority 
Clause means loss, as limited and conditioned in such pol¬ 
icy, resulting from direct loss or damage to the described 
property from the peril insured against under this Civil 
Authority Clause. 

Fall of Building Clause Waiver: The provision in this 
policy that if the building or any material part thereof fall, 
except as result of fire, all insurance by this policy shall 
immediately cease, is hereby waived; provided, however, 
that this Company shall not be liable for loss caused by the 
fall of any portion of said building from a cause other than 
fire, unless fire ensues, and then for the loss by fire only. 
In no event shall this Company be liable, however, for an 
amount exceeding that proportion of loss for which it would 
have been liable under all the terms and conditions of this 
policy had the fall not occurred. 
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Automatic Reinstatement of Losses: It is a condition of 
this insurance that in the event of any loss payment under 
this policy not exceeding $250, the amount of insurance un¬ 
der this policy shall not be reduced. 

19 

1 Fraud, Misrepre- This entire policy shall be void if the insured 

2 sentation, etc. has concealed or misrepresented any material 

3 fact or circumstance concerning this insurance 

4 or the subject thereof; or in case of any fraud or false swearing 

5 by the insured touching any matter relating to this insurance or 

6 the subject thereof, whether before or after a loss. 

7 This policy shall not cover accounts, bills, cur- 

8 Uninsurable rency, deeds, evidences of debt, money, notes or 

9 and securities; nor, unless specifically named here- 

10 Excepted property. on in writing, bullion, manuscripts, mechanical 

11 drawings, dies or patterns. 

12 Hazards not This Company shall not be liable for loss 

13 covered. or damage caused directly or indirectly by 

14 invasion, insurrection, riot, civil war or com- 

15 motion, or military or usurped power, or by order of any civil 

16 authority; or by theft; or by neglect of the insured to use all 

17 reasonable means to save and preserve the property at and after 

18 a fire or when the property is endangered by fire in neighboring 

19 premises. 

20 This entire policy shall be void, unless otherwise provided by 

21 agreement in writing added hereto, 

22 Ownership, etc. (a) if the interest of the insured be other than 

23 unconditional and sole ownership; or (b) if 

24 the subject of insurance be a building on ground not owned by 

25 the insured in fee simple; or (c) if, with the knowledge of the 

26 insured, foreclosure proceedings be commenced or notice given 

27 of sale of any property insured hereunder by reason of any mort- 

28 gage or trust deed; or (d) if any change, other than by the death 

29 of an insured, take place in the interest, title or possession of 

30 the subject of insurance (except change of occupants without 

31 increase of hazard); or (e) if this policy be assigned before a loss. 

32 Unless otherwise provided by agreement in writing added 

33 hereto this Company shall not be liable for loss or damage 

34 occurring 

35 Other insurance. (a) while the insured shall have any other 

36 contract of insurance, whether valid or not, 

37 on property covered in whole or in part by this policy; or 

38 Increase of hazard. (b) while the hazard is increased by any 

39 means within the control or knowledge of 

40 the insured; or 
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41 Repairs, etc. (c) while mechanics are employed in building, 

42 altering or repairing the described premises 

43 beyond a period of fifteen days; or 

44 Explosives, (d) while illuminating gas or vapor is gener- 

45 gas, etc. ated on the described premises; or while 

46 (any usage or custom to the contrary not- 

47 withstanding) there is kept, used or allowed on the described 

48 premises fireworks, greek fire, phosphorus, explosives, benzine 
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50 infl a mm ability than kerosene oil, gunpowder exceeding twenty- 

51 five pounds, or kerosene oil exceeding five barrels; or 

52 Factories. (e) if the subject of insurance be a manufac- 

53 turing establishment while operated in whole 

54 or in part between the hours of ten P. M. and five A. M., or while 

55 it ceases to be operated beyond a period of ten days; or 

56 Unoccupancy. (f) while a described building, whether in- 

57 tended for occupancy by owner or tenant, is 

58 vacant or unoccupied beyond a period of ten days; or 

59 Explosion, (g) by explosion or lightning, milem fire 

60 Lightning. ensue, and, in that event for loss or dam- 

61 age by fire only. 

62 Chattel mortgage. Unless otherwise provided by agreement in 

63 writing added hereto this Company shall not 

64 be liable for loss or damage to any property insured hereunder 

65 while incumbered by a chattel mortgage, and during the hwo of 

66 such incumbrance this Company shall be liable only for loss or 

67 damage to any other property insured hereunder. 

68 Fall of building. If a building, or any material part thereof, 

69 fall except as the result of fire, all insurance 

70 by this policy on such building or its contents shall immediately 

71 cease. 


72 Added Clauses. The extent of the application of insurance 

73 under this policy and of the contribution to 

74 be made by this Company in case of loss or damage, and any 

75 other agreement not inconsistent with or a waiver of any of 

76 the conditions or provisions of this policy, may be provided for by 

77 agreement in writing added hereto. 


78 Waiver. No one shall have power to waive any pro- 

79 vision or condition of this policy except such 

80 as by the terms of this policy may be the subject of agreement 

81 added hereto, nor shall any such provision or condition be held to 

82 be waived unless such waiver shall be in writing added hereto, nor 

83 shall any provision or condition of this policy or any forfeiture 

84 be held to be waived by any requirement, act or proceeding on the 

85 part of this Company relating to appraisal or to any PTraminn^-irm 

86 herein provided for; nor shall any privilege or permission affecting 

87 the insurance hereunder exist or be claimed by the insured nnlera 

88 granted herein or by rider added hereto. 
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89 Cancellation This policy shall be cancelled at any time 

90 of policy. at the reqeust of the insured, in which case 

91 the Company shall, upon demand and sur- 

92 render of this policy, refund the excess of paid premium above 

93 the customary short rates for the expired time. This policy 

94 may be cancelled at any time by the Company by giving to the 

95 insured a five days' written notice of cancellation with or with- 

96 out tender of the excess of paid premium above the pro rata 

97 premium for the expired time, which excess, if not tendered, 

98 shall be refunded on demand. Notice of cancellation shall stare 

99 that said excess premium (if not tendered) will be refunded on 


100 demand. 

CO-434 Ed. March 1941 

101 Pro rata liability. This Company shall not be liable for a 

102 greater proportion of any loss or damage 

103 than the amount hereby insured shall bear to the whole insur- 

104 ance covering the property, whether valid or not and whether 

105 collectible or not. 

106 Noon. The word “noon” herein means noon of 

107 standard time at the place of loss or damage. 

108 Mortgage If loss or damage is made payable, in whole 

109 Interests. or in part to a mortgagee not named herein 

110 as the insured, this policy may be cancelled 

111 as to such interest by giving to such mortgagee a ten days’ 

112 written notice of cancellation. Upon failure of the insured to 

113 render proof of loss such mortgagee shall, as if named as insured 

114 hereunder, but within sixty days after notice of such failure, ren- 

115 der proof of loss and shall be subject to the provisions hereof as 

116 to appraisal and times of payment and of bringing suit. On pay- 

117 ment to such mortgagee of any sum for loss or damage here- 

118 under, if this Company shall claim that as to the mortgagor or 

119 owner, no liability existed, it shall, to the extent of such pay- 

120 ment be subrogated to the mortgagee’s right of recovery and 

121 claim upon the collateral to the mortgage debt, but without 

122 impairing the mortgagee’s right to sue; or it may pay the mort- 

123 gage debt and require an assignment thereof and of the mortgage. 

124 Other provisions relating to the interests and obligations of such 

125 mortgagee may be added hereto by agreement in writing. 

126 Requirements in The insured shall give immediate notice, in 

127 case of loss writing, to this Company, of any loss or 

128 damage, protect the property from further 

129 damage, forthwith separate the damaged and undamaged per- 

130 sonal property, put it in the best possible order furnish a 

131 complete inventory of the destroyed, damaged and undamaged 

132 property, stating the quantity and cost of each article and the 

133 amount claimed thereon; and, the insured shall, within sixty 

134 days after the fire, unless such time is extended in writing by 

135 this Company, render to this Company a proof of loss, signed 
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136 and sworn to by the insured, stating the knowledge and belief 

137 of the insured as to the following: the time and origin of the fire, 

138 the interest of the insured and of all others in the property, the 

139 cash value of each item thereof and the amount of loss or damage 

140 thereto, all incumbrances thereon, all other contracts of in- 

141 surance, whether valid or not, covering any of said property, 

142 any changes in the title, use, occupation, location, possession, or 

143 exposures of said property since the issuing of this policy, by 

144 whom and for what purpose any building herein described and 

145 the several parts thereof were occupied at the time of fire; and 

146 shall furnish a copy of all the descriptions and schedules in all 

147 policies and if required, verified plans and specifications of any 

148 building, fixtures or machinery destroyed or damaged. The 

149 insured, as often as may be reasonably required, shall exhibit 

150 to any person designated by this Company all that remains of 

151 any property herein described, and submit to examinations under 

152 oath by any person named by this Company, and subscribe the 

153 same; and, as often as may be reasonably required, shall produce 

154 for examination all books of account, bills, invoices, and other 

155 vouchers, or certified copies thereof, if originals be lost at such 

156 reasonable time and place as may be designated by this Company 

157 or its representative, and shall permit extracts and copies thereof 

158 to be made. 

159 Appraisal. In case the insured and this Company shall 

160 fail to agree as to the amount of loss or 

161 damage, each shall, on the written demand of either, select 

162 a competent and disinterested appraiser. The appraisers shall 

163 first select a competent and disinterested umpire; and fail- 

164 ing for fifteen days to agree upon such umpire then, on re- 

165 quest of the insured or this Company, such umpire shall be 

166 selected by a judge of a court of record in the state in which 

167 the property insured 'is located. The appraisers shall then 

168 appraise the loss and damage stating separately sound value 

169 and loss or damage to each item; and failing to agree, shall 

170 submit their differences only, to the umpire. An award in writing, 

171 so itemized, of any two when filed with this Company shall 

172 determine the amount of sound value and loss or damage. 

173 Each appraiser shall be paid by the party selecting him and 

174 the expenses of appraisal and umpire shall be paid by the 

175 parties equally. 

176 Company’s It shall be optional with this Company to 

177 options. take all, or any part, of the articles at the 

178 agreed or appraised value, and also to 

179 repair, rebuild, or replace the property lost or damaged with 

180 other of like kind and quality within a reasonable time, on 

181 giving notice of its intention so to do within thirty days after 

182 the receipt of the proof of loss herein required; but there 

183 Abandonment. can be no abandonment to this Company 

184 of any property. 
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185 When loss The amount of loss or damage for which 

186 payable. this Company may be liable shall be pay- 

187 able sixty days after proof of loss, as herein 

188 provided, is received by this Company and ascertainment of the 

189 loss or damage is made either by agreement between the insured 

190 and this Company expressed in writing or by the filing with this 

191 Company of an award as herein provided. 

192 Suit. No suit or action on this policy, for the 

193 recovery of any claim, shall be sustainable 

194 in any court of law or equity unless all the requirements of 

195 this policy shall have been complied with, nor unless commenced 

196 within twelve months next after the fire. 

197 Subrogation. This Company may require from the insured 

198 an assignment of all right of recovery 

199 against any party for loss or damage to the extent that pay- 

200 ment therefor is made by this Company. 


EXHIBIT “B” 


22 No. 0 16272 A Capital Stock Company 

The Charter Oak 
Fire Insurance Company 
Hartford, Connecticut 

Fire Amount $5000.00 Kate J25x2y 2 -10% Premium $28JL3 

Extended Coverage* “ _ “ $ nil 

Total Premium 
$ 28 A3 

* No insurance attaches in connection with Extended Cov¬ 
erage Perils unless “Rate” and “Premium” is specified 
above and Extended Coverage endorsement is attached 
to this policy. 

In Consideration of the Provisions and Stipulations herein 

or added thereto 

and of..TWENTY-EIGHT and 13/100 - -..Dollars Premium 
this company, for the term of..three years., from the 7th 
day of ..January.., 1945 to the ..7th.. day of .January.., 
1945 at noon, Standard Time, at location of property 
involved, to an amount not exceedin g JFIVE THOUSAND 

<& 00/100 - --.Dollars, 

does insure _ HARRY J. GERR1TY and BLANCHE 


HUNT GERR1TY _ 


and legal representatives, to the extent of the actual cash 
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valne of the property at the time of loss, but not exceeding 
the amount which it would cost to repair or replace the 
property with material of like kind and quality within a 
reasonable time after such loss, without allowance for any 
increased cost of repair or reconstruction by reason of any 
ordinance or law regulating construction or repair, and 
without compensation for loss resulting from interruption 
of business or manufacture, nor in any event for more 
than the interest of the insured, against all DEJECT LOSS 
BY FIRE, LIGHTNING AND BY REMOVAL FROM 
PREMISES ENDANGERED BY THE PERILS IN¬ 
SURED AGAINST IN THIS POLICY, EXCEPT AS 
HEREINAFTER PROVIDED, to the property described 
hereinafter while located or contained as described in this 
policy, or pro rata for five days at each proper place to 
which any of the property shall necessarily be removed for 
preservation from the perils insured against in this policy, 
but not elsewhere. 

Assignment of this policy shall not be valid except with 
the written consent of this Company. 

This policy is made and accepted subject to the foregoing 
provisions and stipulation and those hereinafter stated, 
which are hereby made a part of this policy, together with 
such other provisions, stipulations and agreements as may 
be added hereto, as provided in this policy. 

• • • • 
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1 

2 

3 

4 

5 

6 

7 

8 


Concealment, 

fraud. 


terial fact or 
subject thereof, 
of any fraud or 
Uninsnrable 

«nH 

9 excepted property. 

10 


This entire policy shall be void if, whether 
before or after a loss, the insured has wil¬ 
fully concealed or misrepresented any ma- 
circumstance concerning this insurance or the 
or the interest of the insured therein, or in ca se 
false swearing by the insured relating thereto. 

This policy shall not cover accounts, bills, 
currency, deeds, evidences of debt, money or 
securities; nor, unless specifically named 
hereon in writing, bullion or manuscripts. 
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11 Perils not This Company shall not be liable for loss by 

12 included. fire or other perils insured against in this 

13 policy caused, directly or indirectly, by: (a) 

14 enemy attack by armed forces including action taken by mili- 

15 tary, naval or air forces in resisting an actual or an immediately 

16 impending enemy attack; (b) invasion; (c) insurrection; (d) 

17 rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) 

18 order of any civil authority except acts of destruction at the time 

19 of and for the purpose of preventing the spread of fire, provided 

20 that such fire did not originate from any of the perils excluded 

21 by this policy; (i) neglect of the insured to use all reasonable 

22 means to save and preserve the property at and after a loss, or 

23 when the property is endangered by fire in neighboring prem- 

24 ises; (j) nor shall this Company be liable for loss by theft. 

25 Other Insurance. Other insurance may be prohibited or the 

26 amount of insurance may be limited by en- 

27 dorsement attached hereto. 

28 Conditions suspending or restricting insurance. Unless otherwise 

29 provided in writing added hereto this Company shall not be 

30 liable for loss occurring 

31 (a) while the hazard is increased by any means within the con- 

32 trol or knowledge of the insured; or 

33 (b) while a described building, whether intended for occupancy 

34 by owner or tenant, is vacant or unoccupied beyond a period of 

35 sixty consecutive days; or 

36 (c) as a result of explosion or riot, unless a fire ensue and in 

37 that event for loss by fire only. 

38 Other perils Any other peril to be insured against or sub- 

39 or subjects. ject of insurance to be covered in this policy 

40 shall be by endorsement in writing hereon or 

41 added hereto. 


42 Added provisions. The extent of the application of insurance 

43 under this policy and of the contribution to 

44 be made by this Company in case of loss, and any other pro- 

45 vision or agreement not inconsistent with the provisions of this 

46 policy, may be provided for in writing added hereto, but no pro- 

47 vision may be waived except such as by the terms of this policy 

48 is subject to change. 

49 Waiver No permission affecting this insurance shall 

50 provisions. exist, or waiver of any provision be valid, 

51 unless granted herein or expressed in writing 

52 added hereto. No provision, stipulation or forfeiture shall be 

53 held to be waived by any requirement or proceeding on the part 

54 of this company relating to appraisal or to any examination 

55 provided for herein. 

56 Cancellation This policy shall be cancelled at any time 

57 of policy. at the request of the insured, in which case 

58 this Company shall, upon demand and sur- 






59 render of this policy, refund the excess of paid premium above 

60 the customary short rates for the expired time. This poli- 

61 icy may be cancelled at any time by this Company, by giving 

62 to the insured a five days’ written notice of cancellation with 

63 or without tender of the excess of paid premium above the pro 

64 rata premium for the expired time, which excess, if not ten- 

65 dered, shall be refunded on demand. Notice of cancellation shall 

66 state that said excess premium (if not tendered) will be re- 

67 funded on demand. 

68 Mortgagee 

69 interests and 

70 obligations. 

71 . 

72 

73 cellation. 

74 If the insured fails to render proof of loss such mortgagee, upon 

75 notice, shall render proof of loss in the form herein specified 

76 within sixty (60) days thereafter and shall be subject to the pro- 

77 visions hereof relating to appraisal and time of payment and of 

78 bringing suit. If this Company shall claim that no liability ex- 

79 is ted as to the mortgagor or owner, it shall, to the extent of 

80 payment of loss to the mortgagee, be subrogated to all mort> 

81 gagee’s rights of recovery, but without impairing mortgagee’s right 

82 to sue; or it may pay off the mortgage debt and require 

83 an assignment thereof and of the mortgage. Other provisions 

84 relating to the interests and obligations of such mortgagee may 

85 be added hereto by agreement in writing. 

86 Pro rata liability. This Company shall not be liable for a greater 

87 proportion of any loss than the amount 

88 hereby insured shall bear to the whole insurance covering the 

89 property against the peril involved, whether collectible or not. 

90 Requirement in The insured shall give immediate written 

91 case loss occurs. notice to this Company of any loss, protect 

92 the property from further damage, forthwith 

93 separate the damaged and undamaged personal property, put it 

94 in the best possible order, furnish a complete inventory of the 

95 destroyed, damaged and undamaged property, showing in detail 

96 quantities, costs, actual cash value and amount of loss claimed; 

97 and within sixty days after the loss, unless such time is ex- 

98 tended in writing by this Company, the insured shall render to 

99 this Company a proof of loss, signed and sworn to by the in- 

100 sured, stating the knowledge and belief of the insured as to 

101 the following: the time and origin of the loss, the interest of the 

102 insured and of all others in the property, the actual cash value of 

103 each item thereof and the amount of loss thereto, all encum- 

104 brances thereon, all other contracts of insurance whether valid 

105 or not, covering any of said property, any changes in the title, 

106 use, occupation, location, possession or exposures of said prop- 


If loss hereunder is made payable, in whole 
or in part, to a designated mortgagee not 
named herein as the insured, such interest in 
this policy may be cancelled by giving to such 
mortgagee a ten days’ written notice of can- 
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erty since the issuing of this policy, by whom and for what 
purpose any building herein described and the several parts 
thereof were occupied at the time of loss and whether or not it 
then stood on leased ground, and shall furnish a copy of all the 
descriptions and schedules in all policies and, if required, verified 
plans and specifications of any building, fixtures or machinery 
destroyed or damaged. The insured, as often as may be reason¬ 
ably required, shall exhibit to any person designated by this 
Company all that remains of any property herein described, and 
submit to examinations under oath by any person named by this 
Company, and subscribe the same; and, as often as may be 
reasonably required, shall produce for examination all books of 
account, bills invoices and other vouchers, or certified copies 
thereof if originals be lost, at such reasonable time and place as 
may be designated by this Company or its representative, and 
shall permit extracts and copies thereof to be made. 

Appraisal. In case the insured and this Company shall 

fail to agree as to the actual cash value or 
the amount of loss, then, on the written demand of either, each 
shall select a competent and disinterested appraiser and notify 
the other of the appraiser selected within twenty days of such 
demand. The appraisers shall first select a competent and dis¬ 
interested umpire; and failing for fifteen days to agree upon 
such umpire, then, on request of the insured or this Company, 
such umpire shall be selected by a judge of a court of record in 
the state in which the property covered is located. The ap¬ 
praisers shall then appraise the loss, stating separately actual 
cash value and loss to each item; and, failing to agree, shall 
submit their differences, only, to the umpire. An award in writ¬ 
ing, so itemized, of any two when filed with this Company shall 
determine the amount of actual cash value and loss. Each 
appraiser shall be paid by the party selecting him and the ex¬ 
penses of appraisal and umpire shall be paid by the parties 
equally. 

Company’s It shall be optional with this Company to take 

options. all, or any part, of the property at the 

agreed or appraised value and also to re¬ 
pair, rebuild or replace the property destroyed or damaged with 
other of like kind and quality within a reasonable time, on giv¬ 
ing notice of its intention so to do within thirty days after the 
receipt of the proof of loss herein required. 

Abandonment. There can be no abandonment to this Com¬ 

pany of any property. 

When loss The amount of loss for which this Company 

payable. may be liable shall be payable sixty days 

after proof of loss, as herein provided, is 
received by this Company and ascertainment of the loss is made 
either by agreement between the insured and this Company ex- 
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155 pressed in writing or by the filing with this Company of an 

156 award as herein provided. 

157 Suit. No suit or action on this policy for the recov- 

158 ery of any claim shall be sustainable in any 

159 court of law or equity unless all the requirements of this policy 

160 shall have been complied with, and unless commenced within 

161 twelve months next after inception of the loss. 

162 Subrogation. This Company may require from the insured 

163 an assignment of all right of recovery against 

164 any party for loss to the extent that payment therefor is made 

165 by this Company. 

24 DWELLING FORM No. 1 

$5,000 On the two-story and attic, composition roof 
brick and frame building, additions and exten¬ 
sions, including all permanent fixtures and 
equipment belonging thereto and pertaining to 
its service, walks and pavements, wherever they 
may be on the premises, equipped to be occupied 
exclusively for Dwelling purposes by not more 
than three (3) families, and situate 

6109 Nevada Ave. N. W. Washington, D. C. 

$nil On the building, additions and extensions, 
including all permanent fixtures and equipment 
belonging thereto, equipped to be occupied as 
and situate on the above described 

premises. 

THIS POLICY ALSO COVERS : 

(a) Cost of cleaning the premises after the occurrence 
of loss and architects 1 fees. 

(b) Personal property, if any, of the following kinds, 
belonging exclusively to the insured hereunder, as 
building landlord and not as tenant or occupant, and 
in actual use solely for the maintenance of said 
building, viz., hose and other fire extinguishing ap¬ 
paratus, refrigerators and refrigerating equipment, 
gas and electric cooking equipment; fuel contained 
and intended for use therein, employees 1 uniforms 
and janitors’ supplies. 
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(c) All alterations, additions and repairs, while being 
made and when completed and all materials, sup¬ 
plies, equipment and temporary structures on or 
adjacent to the permises, to be used therefor. 
THIS POLICY DOES NOT COVER (Unless specifically 
covered hereunder): 

(a) Wood sheds, fencing, and yard fixtures. 

(b) Any electrical injury or disturbance to electrical 
appliances, devices, or wiring from artificial causes. 

PRIVILEGES GRANTED: 

(a) To keep motorcycles, and not exceeding six (6) auto¬ 
mobiles on the premises. 

(b) For the premises to be vacant or unoccupied without 
limit as to time. 

(c) To keep boarders or roomers, provided the building 
does not contain more than twenty (20) rooms, ex¬ 
cluding bath rooms. 

(d) For such use of the premises as is usual and inci¬ 
dental to the occupancy as herein described and to 
keep and use all such appliances, devices, article and 
materials (including such materials as are prohib¬ 
ited by the printed conditions of this policy) in 
such quantities as are usual and incidental to such 
occupancy. 

No Control Clause: This policy shall not be affected by 
failure of the insured to comply with any of the warranties 
or conditions endorsed hereon in any portion of the prem¬ 
ises over which the insured has no control, nor any increase 
in hazard which shall occurr without the person knowledge 
of the insured. 

Automatic Reinstatement of Loss Clause: It is a con¬ 
dition of this insurance that in the event of any loss pay¬ 
ment under this policy not exceeding $250, the amount of 
insurance under this policy shall not be reduced. 

Liberalization Clause: If during the period that insur¬ 
ance is in force under this policy, the policy, any authorized 
endorsements or filed rules and regulations affecting the 
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same, are revised by statute or otherwise, so as to extend 
or broaden this insurance without additional premium 
charge, such extended or broadened insurance shall inure 
to the benefit of the insured hereunder. 

Subrogation Waiver Clause: Any release from liability 
entered into prior to loss hereunder by the insured with 
any person, firm or corporation, private or municipal, shall 
not affect this policy or the right of the insured to recover 
hereunder. 

Standard Mortgagee or Encumbrance Clause: Loss or 
damage, if any, under this policy, shall be payable to 

ASSURED as 

mortgagee(s) (or trustee(s)) as interest may appear, and 
this insurance, as to the interest of the mortgagee(s) (or 
trustee(s)) only therein, shall not be invalidated by any 
act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other pro¬ 
ceedings or notice of sale relating to the property, nor by 
any change in the title or ownership of the property, nor 
by the occupation of the premises for purposes more haz¬ 
ardous than are permitted by this policy; provided, that 
in case the mortgagor or owner shall neglect to pay any 
premiums due under this policy, the mortgagee(s) (or 
trustee(s)) shall, on demand, pay the same. 

Provided, also that the mortgagee(s) (or trustee(s)) 
shall notify this company of any change of ownership or 
occupancy or increase of hazard which shall come to the 
knowledge of said mortgagee(s) (or trustee(s)) and, unless 
permitted by this policy, it shall be noted thereon and the 
mortgagee(s) (or trustee(s)) shall, on demand, pay the 
premium for such increased hazard for the term of the 
use thereof; otherwise this policy shall be null and void. 

This Company reserves the right to cancel this policy 
at any time as provided by its terms, but in such case this 
policy shall continue in force for the benefit only of the 
mortgagee(s) (or trustee(s)) for ten days after notice to 
the mortgagee(s) (or trustee(s)) of such cancellation and 
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shall then cease, and this company shall have the right, on 
like notice, to cancel this agreement. 

Whenever this company shall pay the mortgagee(s) (or 
trustee(s)) any sum for loss or damage under this policy 
and shall claim that, as to the mortgagor or owner, no 
liability therefor existed, this company shall, to the extent 
of such payment, be thereupon legally subrogated to all 
the rights of the party to whom such payment shall be 
made, under all securities held as collateral to the mortgage 
debt, or may at its option, pay to the mortgagee(s) (or 
trustee(s)) the whole principal due or to grow due on the 
mortgage with interest, and shall thereupon receive a full 
assignment and transfer of the mortgage and of all such 
other securities; but no subrogation shall impair the right 
of the mortgagee(s) (or trustee(s)) to recover the full 
amount of claim. 

• • • • 

EXHIBIT “C” 

27 D.C. No. 7581 A Capital Stock Company 

(SEAL) 

4546 

Renewal of No. 

UNITED STATES FIRE INSURANCE COMPANY 

of New York 
Organized 1824 

Amount $8000.00 Rate .20x214 Premium $40 

Extended Coverage* Rate_ Premium $none 

Total Premium $40.00 

*No insurance attaches in connection with Extended Cov¬ 
erage Perils unless “Rate” and “Premium” is specified 
above and Extended Coverage endorsement is attached to 
this policy. 

In Consideration of the Provisions and Stipulations 
Herein or Added Hereto 

and of Forty and No/100 Dollars premium this company, 
for the term of Three Tears from the 27th day of June, 
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1945 to the 27th day of Jwne, 1945 at noon, Standard Time, 
at location of property involved, to an amount not exceed¬ 
ing EIGHT THOUSAND Dollars, does insure HARRY J. 
GERRITY and legal representatives, to the extent of the 
actual cash value of the property at the time of loss, but 
not exceeding the amount which it would cost to repair or 
replace the property with material of like kind and quality 
within a reasonable time after such loss, without allow¬ 
ance for any increased cost of repair or reconstruction by 
reason of any ordinance or law regulating construction or 
repair, and without compensation for loss resulting from 
interruption of business or manufacture, nor in any event 
for more than the interest of the insured, against all DI¬ 
RECT LOSS BY FIRE, LIGHTNING AND BY RE¬ 
MOVAL FROM PREMISES ENDANGERED BY THE 
PERILS INSURED AGAINST IN THIS POLICY, EX¬ 
CEPT AS HEREINAFTER PROVIDED, to the property 
described hereinafter while located or contained as de¬ 
scribed in this policy, or pro rata for five days at each 
proper place to which any of the property shall necessarily 
be removed for preservation from the perils insured 
against in this policy, but not elsewhere. 

Assignment of this policy shall not be valid except with 
the written consent of this Company. 

This policy is made and accepted subject to the forego¬ 
ing provisions and stipulations and those hereinafter 
stated, which are hereby made a part of this policy, to¬ 
gether with such other provisions, stipulations and agree¬ 
ments as may be added hereto, as provided in this policy. 

• • • • 
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1 Concealment, This entire policy shall be void if, whether 

2 fraud. before or after a loss, the insured has wil- 

S fully concealed or misrepresented any ma- 

4 terial fact or circumstance concerning this insurance or the 

5 subject thereof, or the interest of the insured therein, or in case 

6 of any fraud or false swearing by the insured relating thereto. 
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7 Uninsurable This policy shall not cover accounts, bills, 

8 and currency, deeds, evidences of debt, money or 

9 excepted property. securities; nor, unless specifically named 

10 hereon in writing, bullion or manuscripts. 

11 Perils not This Company shall not be liable for loss by 

12 included. fire or other perils insured against in this 

13 policy caused, directly or indirectly, by: (a) 

14 enemy attack by armed forces including action taken by mili- 

15 tary, naval or air forces in resisting an actual or an immediately 

16 impending enemy attack; (b) invasion; (c) insurrection; (d) 

17 rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) 

18 order of any civil authority except acts of destruction at the time 

19 of and for the purpose of preventing the spread of fire, provided 

20 that such fire did not originate from any of the perils excluded 

21 by this policy; (i) neglect of the insured to use all reasonable 

22 means to save and preserve the property at and after a loss, or 

23 when the property is endangered by fire in neighboring prem- 

24 ises; (j) nor shall this Company be liable for loss by theft. 

25 Other Insurance. Other insurance may be prohibited or the 

26 amount of insurance may be limited by en- 

27 dorsement attached hereto. 

28 Conditions suspending or restricting insurance. Unless otherwise 

29 provided in writing added hereto this Company shall not be 

30 liable for loss occurring 

31 (a) while the hazard is increased by any means within the con- 

32 trol or knowledge of the insured; or 

33 (b) while a described building, whether intended for occupancy 

34 by owner or tenant, is vacant or unoccupied beyond a period of 

35 sixty consecutive days; or 

36 (c) as a result of explosion or riot, unless a fire ensue and in 

37 that event for loss by fire only. 

38 Other perils Any other peril to be insured against or sub- 

39 or subjects. ject of insurance to be covered in this policy 

40 shall be by endorsement in writing hereon or 

41 added hereto. 

42 Added provisions. The extent of the application of insurance 

43 under this policy and of the contribution to 

44 be made by this Company in case of loss, and any other pro- 

45 vision or agreement not inconsistent with the provisions of this 

46 policy, may be provided for in writing added hereto, but no pro- 

47 vision may be waived except such as by the terms of this policy 

48 is subject to change. 

49 Waiver No permission affecting this insurance shall 

50 provisions. exist, or waiver of any provision be valid, 

51 unless granted herein or expressed in writing 

52 added hereto. No provision, stipulation or forfeiture shall be 

53 held to be waived by any requirement or proceeding on the part 

54 of this company relating to appraisal or to any examination 

55 provided for herein. 
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56 Cancellation This policy shall be cancelled at any time 

57 of policy. at the request of the insured, in which case 

58 this Company shall, upon demand and sur- 

59 render of this policy, refund the excess of paid premium above 

60 the customary short rates for the expired time. This poli- 

61 icy may be cancelled at any time by this Company, by giving 

62 to the insured a five days’ written notice of cancellation with 

63 or without tender of the excess of paid premium above the pro 

64 rata premium for the expired time, which excess, if not ten- 

65 dered, shall be refunded on demand. Notice of cancellation shall 

66 state that said excess premium (if not tendered) will be re- 

67 funded on demand. 

68 Mortgagee If loss hereunder is made payable, in whole 

69 interests and or in part, to a designated mortgagee not 

70 obligations. named herein as the insured, such interest in 

71 this policy may be cancelled by giving to such 

72 mortgagee a ten days’ written notice of can- 

73 cellation. 

74 If the insured fails to render proof of loss such mortgagee, upon 

75 notice, shall render proof of loss in the form herein specified 

76 within sixty (60) days thereafter and shall be subject to the pro- 

77 visions hereof relating to appraisal and time of payment and of 

78 bringing suit. If this Company shall claim that no liability ex- 

79 isted as to the mortgagor or owner, it shall, to the extent of 

80 payment of loss to the mortgagee, be subrogated to all the mort- 

81 gagee’s rights of recovery, but without impairing mortgagee’s right 

82 to sue; or it may pay off the mortgage debt and require 

83 an assignment thereof and of the mortgage. Other provisions 

84 relating to the interests and obligations of such mortgagee may 

85 be added hereto by agreement in writing. 

86 Pro rata liability. This Company shall not be liable for a greater 

87 proportion of any loss than the amount 

88 hereby insured shall bear to the whole insurance covering the 

89 property against the peril involved, whether collectible or not. 

90 Requirement in The insured shall give immediate written 

91 case loss occurs. notice to this Company of any loss, protect 

92 the property from further damage, forthwith 

93 separate the damaged and undamaged personal property, put it 

94 in the best possible order, furnish a complete inventory of the 

95 destroyed, damaged and undamaged property, showing in detail 

96 quantities, costs, actual cash value and amount of loss claimed; 

97 and within sixty days after the loss, unless such time is ex- 

98 tended in writing by this Company, the insured shall render to 

99 this Company a proof of loss, signed and sworn to by the in- 

100 sured, stating the knowledge and belief of the insured as to 

101 the following: the time and origin of the loss, the interest of the 

102 insured and of all others in the property, the actual cash value of 




38 


103 each item thereof and the amount of loss thereto, all encum- 

104 brances thereon, all other contracts of insurance whether valid 

105 or not, covering any of said property, any changes in the title, 

106 use, occupation, location, possession or exposures of said prop- 

107 erty since the issuing of this policy, by whom and for what 

108 purpose any building herein described and the several parts 

109 thereof were occupied at the time of loss and whether or not it 

110 then stood on leased ground, and shall furnish a copy of all the 

111 descriptions and schedules in all policies and, if required, verified 

112 plans and specifications of any building, fixtures or machinery 

113 destroyed or damaged. The insured, as often as may be reason- 

114 ably required, shall exhibit to any person designated by this 

115 Company all that remains of any property herein described, and 

116 submit to examinations under oath by any person named by this 

117 Company, and subscribe the same; and, as often as may be 

118 reasonably required, shall produce for examination all books of 

119 account, bills, invoices and other vouchers, or certified copies 

120 thereof if originals be lost, at such reasonable time and place as 

121 may be designated by this Company or its representative, and 

122 shall permit extracts and copies thereof to be made. 

123 Appraisal. In case the insured and this Company shall 

124 fail to agree as to the actual cash value or 

125 the amount of loss, then, on the written demand of either, each 

126 shall select a competent and disinterested appraiser and notify 

127 the other of the appraiser selected within twenty days of such 

128 demand. The appraisers shall first select a competent and dis- 

129 interested umpire; and failing for fifteen days to agree upon 

130 such umpire, then, on request of the insured or this Company, 

131 such umpire shall be selected by a judge of a court of record in 

132 the state in which the property covered is located. The ap- 

133 praisers shall then appraise the loss, stating separately actual 

134 cash value and loss to each item; and, failing to agree, shall 

135 submit their differences, only, to the umpire. An award in writ- 

136 ing, so itemized, of any two when filed with this Company shall 

137 determine the amount of actual cash value and loss. Each 

138 appraiser shall be paid by the party selecting him and the ex- 

139 penses of appraisal and umpire shall be paid by the parties 

140 equally. 

141 Company's It be optional with this Company to take 

142 options. all, or any part, of the property at the 

143 agreed or appraised value and also to re- 

144 pair, rebuild or replace the property destroyed or damaged with 

145 other of like kind and quality within a reasonable time, on giv- 

146 ing notice of its intention so to do within thirty days after the 

147 receipt of the proof of loss herein required. 

148 Abandonment. There can be no abandonment to this Corn- 

149 pany of any property. 
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150 When loss The amount of loss for which this Company 

151 payable. may be liable shall be payable sixty days 

152 after proof of loss, as herein provided, is 

153 received by this Company and ascertainment of the loss is made 

154 either by agreement between the insured and this Company ex- 

155 pressed in writing or by the filing with this Company of an 

156 award as herein provided. 

157 Suit. No suit or action on this policy for the recov- 

158 ery of any claim shall be sustainable in any 

159 court of law or equity unless all the requirements of this policy 

160 shall have been complied with, and unless commenced within 

161 twelve months next after inception of the loss. 

162 Subrogation. This Company may require from the insured 

163 an assignment of all right of recovery against 

164 any party for loss to the extent that payment therefor is made 

165 by this Company. 

29 D. C. Form No. 250 
Jan. 1945 

DWELLING AND CONTENTS FORM 

Attached to and forming part of Policy No. 7581 of the 
United States Fire Insurance Company of New York 

NAME OF INSURANCE COMPANY 

issued at its Washington, D. C., Agency. 

E. E. GASS 

by A. B. Calderwood, Agent. 
Attorney-irir-Fact 

This policy covers the following described property, all 
situated No. 6109 Nevada Avenue, Northwest, Washington, 
D. C. 

•Item 1. $ nothing ON the brick and frame dwelling, oc¬ 
cupied by not exceeding three families, including building 
equipment and fixtures and outdoor equipment pertaining 
to the service of the premises (if the property of the owner 
of the dwelling), while located on the above described prem¬ 
ises, but not trees, shrubs or plants. 

The Insured may apply up to ten per cent (10%) of the 
amount specified for Item 1 to cover on private structures 
appertaining to the above described premises and located 
thereon. 
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The Insured may apply up to ten per cent (10%) of the 
amount specified for Item 1 on rental value as defined in 
Item 8, but not exceeding one-twelfth (1/12) of said ten 
per cent (10%) for each month the above described dwell¬ 
ing or appurtenant private structures or parts thereof 
are untenantable. 

•Item 2. $ 8000.00 ON household and personal property 7 
usual to a dwelling (except motor vehicles, boats and air¬ 
craft), including household and personal property pur¬ 
chased under an installment plan and usual to a dwelling, 
belonging to the Insured or a member of the family of the 
Insured or a servant thereof, while contained in the above 
described dwelling or appurtenant private structures or 
while on the above described premises. 

The Insured may apply up to ten per cent (10%) of the 
amount specified for Item 2 to property described therein 
and insured thereby (except animals and pets) belonging 
to the Insured or any member of the family of, and per¬ 
manently residing with, the Insured, while elsewhere than 
on the described premises but within the limits of that part 
of Continental North America included within the United 
States of America, Alaska, the Dominion of Canada and 
Newfoundland; however, it is warranted by the Insured 
that such extension of this insurance shall in no wise inure 
directly or indirectly to the benefit of any carrier or other 
bailee. 

The Insured (if not the owner of the described prem¬ 
ises) may apply up to ten per cent (10%) of the amount 
specified for Item 2 to cover improvements, alterations or 
additions to the above described dwelling and private struc¬ 
tures appertaining thereto. 

Loss, if any, under Item 2 shall be adjusted with and 
payable to the Insured specifically named. 


•Item 3. $.ON 

•Item 4. $.ON 

•Item 5. $.ON 

•Item 6. $. ON 
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•Item 7. ^nothing ON trees, shrubs and plants on the 
above described premises but this Company shall not be 

liable for more than $.on any one tree, $. 

on any one shrub, nor $.on any one plant. 

•Item 8. $nothing ON the rental value (as hereinafter 
defined) of dwelling and appurtenant private structures or 
parts thereof described in Item 1. The term “rental 
value” shall mean the fair rental value of the dwelling or 
appurtenant private structures whether rented or not for 
the period of time required with the exercise of due dili¬ 
gence and dispatch to restore the same to a tenantable 
condition, less such charges and expenses as do not con¬ 
tinue. 

TOTAL $ 8000.00 

•Insurance attaches only to those items for which an 
amount is shown in the space provided therefor and not 
exceeding said amount. 

Loss, if any, on buildings, payable to 
as mortgagee, subject to conditions of 

Standard Mortgagee Clause hereon. 

Address of Mortgagee 

Extended Coverage (Perils of Windstorm, Hail, Ex¬ 
plosion, Riot, Riot Attending a Strike, Civil Commotion, 
Aircraft, Smoke, Vehicles, Except as Hereinafter Pro¬ 
vided) : Coverage against the perils indicated in the above 
caption in accordance with and subject to all the terms and 
conditions of the Extended Coverage appearing on the back 
of this form will become effective only in consideration of 
an additional premium next specifically inserted herein. 
Additional premium, $none 

Automatic Reinstatement Clause: In the event of any 
loss payment under this policy not exceeding Two Hundred 
and Fifty Dollars ($250) the amount of insurance under 
this policy shall not be reduced. 

Electrical Apparatus Clause: If electrical appliances 
or devices (including wiring) are covered under this policy, 
this Company shall not be liable for any electrical injury 
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or disturbance to the said electrical appliances or devices 
(including wiring) caused by electrical currents artificially 
generated unless fire ensues, and if fires does ensue this 
Company shall be liable only for its proportion of loss 
caused by such ensuing fire. 

Inherent Explosion Clause: Insurance under this policy 
shall include liability for any direct loss caused by ex¬ 
plosion occurring in the above described dwelling or ap¬ 
purtenant private structures or in any structure containing 
property covered hereunder from hazards inherent therein, 
but this Company shall not be liable for explosion originat¬ 
ing within steam boilers, steam pipes, steam turbines, steam 
engines, fly-wheels, located in any such structure. 

Permission Granted: (a) For such use of premises as 
is usual or incidental to the occupancy of a dwelling; (b) 
to make alterations, additions and repairs and to complete 
structures in course of construction; (c) to be unoccupied 
or vacant without limit of time; (d) to keep boarders or 
roomers, provided the building does not contain more than 
twenty (20) rooms, excluding bathrooms. 

Consequential Loss and Damage Assumption Clause: 
This policy also covers any loss or damage to the property 
described in Item 2, only while contained in the above 
named building and not elsewhere, caused by interruption 
of power or change of temperature resulting from the total 
or partial destruction or disablement by the perils insured 
hereunder of the power, heating, cooling or refrigerating 
apparatus, including all connections or supply pipes. 

30 Mortgagee Clause — “A” 

This Mortgagee Clause is only effective when pol¬ 
icy is made payable to a designated mortgagee. 

Loss or damage, if any, under this policy, shall be pay¬ 
able to the aforesaid as mortgagee (or trustee) as interest 
may appear, and this insurance, as to the interest of the 
mortgagee (or trustee) only therein, shall not be invali- 
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dated by any act or neglect of the mortgagor or owner of 
the within described property, nor by any forclosure or 
other proceedings or notice of sale relating to the property, 
nor by any change in the title or ownership of the prop¬ 
erty, nor by the occupation of the premises for purposes 
more hazardous than are permitted by this policy; pro¬ 
vided, that in case the mortgagor or owner shall neglect 
to pay any premium due under this policy, the mortgagee 
(or trustee) shall, on demand, pay the same. 

Provided, also, that the mortgagee (or trustee) shall 
notify this company of any change of ownership or occu¬ 
pancy or increase of hazard which shall come to the knowl¬ 
edge of said mortgagee (or trustee) and, unless permitted 
by this policy, it shall be noted thereon and the mortgagee 
(or trustee) shall, on demand, pay the premium for such 
increased hazard for the term of the use thereof; otherwise 
this policy shall be null and void. 

This company reserves the right to cancel this policy 
at any time as provided by its terms, but in such case this 
policy shall continue in force for the benefit only of the 
mortgagee (or trustee) for 10 days after notice to the mort¬ 
gagee (or trustee) of such cancellation and shall then cease, 
and this company shall have the right, on like notice, to 
cancel this agreement. 

Whenever this company shall pay the mortgagee (or 
trustee) any sum for loss or damage under this policy and 
shall claim that, as to the mortgagor or owner, no liability 
therefor existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights 
of the party to whom such payment shall be made, under 
all securities held as collateral to the mortgage debt, or 
may at its option, pay to the mortgagee (or trustee) the 
whole principal due or to grow due on the mortgage with 
interest, and shall thereupon receive a full assignment and 
transfer of the mortgage and of all such other securities; 
but no subrogation shall impair the right of the mort¬ 
gagee (or trustee) to recover the full amount of said mort¬ 
gage’s (or trustee’s) claim. 
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Extended Coverage 

(Perils of Windstorm, Hail, Explosion, Riot, Riot Attend¬ 
ing a Strike, Civil Commotion, Aircraft, Vehicles, 
Smoke, Except as Hereinafter Provided) 

In consideration of the premium for this coverage shown 
on reverse side hereof, and subject to provisions and stipu¬ 
lations (hereinafter referred to as “provisions”) herein 
and in the policy to which this Extended Coverage is at¬ 
tached, including riders and endorsements thereon, the 
coverage of this policy is extended to include direct loss 
by WINDSTORM, HAIL, EXPLOSION, RIOT, RIOT 
ATTENDING A STRIKE, CIVIL COMMOTION, AIR¬ 
CRAFT, VEHICLES AND SMOKE. 

This Extended Coverage does not increase the amount 
or amounts of insurance provided in the policy to which 
it is attached. 

If this policy covers on two or more items, the pro¬ 
visions of this Extended Coverage shall apply to each 
item separately. 

Substitution of Terms: In the application of the pro¬ 
visions of this policy, including riders and endorsements 
(but not this Extended Coverage), to the perils covered 
by this Extended Coverage, wherever the word “fire” 
appears there shall be substituted therefor the peril in¬ 
volved or the loss caused thereby, as the case requires. 

Apportionment Clause: This Company shall not be 
liable for a greater proportion of any loss from any peril 
or perils included in this Extended Coverage than (1) the 
amount of insurance under this policy bears to the whole 
amount of fire insurance covering the property, whether 
valid or not and whether collectible or not, and whether or 
not such other fire insurance covers against the additional 
peril or perils insured hereunder; (2) nor for a greater 
proportion than the amount of insurance under this policy 
bears to the amount of all insurance, whether valid or not 
and whether collectible or not, covering in any manner 
such loss; furthermore, if there be insurance other 
than fire insurance covering any one or more of the 
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perils causing loss hereunder, covering specifically any 
individual unit of property involved in the loss, only 
such proportion of the insurance under this policy shall 
apply to such unit specifically insured, as the value of 
such unit shall bear to the total value of all the property 
covered under this policy, whether such other insurance 
contains a similar clause or not. 

Glass Clause: It is expressly stipulated as applicable 
to all perils included in this Extended Coverage that only 
such proportion of the insurance under this policy on any 
building covers on plate, stained, leaded or cathedral glass 
therein as the value of such glass which is damaged bears 
to the total value of said building. 

Waiver of Policy Provisions: A claim for loss from 
perils included in this Extended Coverage shall not be 
barred because building is not on ground owned by the 
Insured in fee simple, factory operations have ceased, of 
change of occupancy, of existence of encumbrance, of fac¬ 
tory operations at night, nor because of vacancy or un¬ 
occupancy. 

Provisions Applicable Only to Windstorm and Hail: 
This Company shall not be liable for loss caused directly 
or indirectly by (a) frost or cold weather or (b) snow¬ 
storm, tidal wave, high water or overflow, whether driven 
by wind or not. 

This Company shall not be liable for loss to the interior 
of the building or the insured property therein caused, (a) 
by rain, snow, sand or dust, whether driven by wind or 
not, unless the building insured or containing the property 
insured shall first sustain an actual loss to roof or walls 
by the direct force of wind or hail and then shall be liable 
for loss to the interior of the building or the insured prop¬ 
erty therein as may be caused by rain, snow, sand or dust 
entering the building through openings in the roof or walls 
made by direct action of wind or hail or (b) by water from 
sprinkler equipment or other piping, unless such equip¬ 
ment or piping be damaged as a direct result of wind or 
hail. 
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Provisions Applicable Only to Explosion: This Com¬ 
pany shall not be liable for loss by explosion originating 
within steam boilers, steam pipes, steam turbines, steam 
engines, fly-wheels, located in the building(s) insured or 
in building(s) containing the property insured. 

Any other explosion clause made a part of this policy 
is superseded by this Extended Coverage. 

Provisions Applicable Only to Riot, Riot Attending a 
Strike and Civil Commotion: Loss by riot, riot attending 
a strike or civil commotion shall include direct loss by acts 
of striking employees of the owner or tenant(s) of the de¬ 
scribed building(s) while occupied by said striking employ¬ 
ees and shall also include direct loss from pillage and loot¬ 
ing occurring during and at the immediate place of a riot, 
riot attending a strike or civil commotion. This Company 
shall not be liable, however, for loss resulting from damage 
to or destruction of the described property owing to change 
in temperature or interruption of operations resulting 
from riot or strike or occupancy by striking employees or 
civil commotion, whether or not such loss, due to change 
in temperature or interruption of operations, is covered 
by this policy as to other perils. 

Provisions Applicable Only to Loss by Aircraft and 
Vehicles: Loss by “aircraft” includes direct loss by ob¬ 
jects falling therefrom. The term “vehicles,” as used in 
this Extended Coverage, means vehicles running on land 
or tracks. This Company shall not be liable, however, for 
loss (a) by any vehicle owned or operated by the Insured 
or by any tenant of the described premises; (b) to aircraft 
or vehicles including contents other than stocks of aircraft 
or vehicles in process of manufacture or for sale; (c) to 
fences, driveways, sidewalks or lawns. 

Provisions Applicable to Smoke: The term “smoke” 
as used in this Extended Coverage means only smoke due 
to a sudden, unusual and faulty operation of any heating 
or cooking unit, only when such unit is connected to a chim¬ 
ney by a smoke pipe, and while in or on the premises de¬ 
scribed in this policy, excluding, however, smoke from fire¬ 
places or industrial apparatus. 
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Provisions Applicable Only when this Extended Cover¬ 
age is attached to a Policy Covering Extra Expense, Bents: 
When this Extended Coverage is attached to a policy cov¬ 
ering Extra Expense, Rents, the term “direct ,’ 9 as applied 
to loss, means loss, as limited and conditioned in such pol¬ 
icy, resulting from direct loss to described property from 
perils insured against; and, while the business of the 
owner or tenant(s) of the described building(s) is inter¬ 
rupted by a strike at the described location, this Company 
shall not be liable for any loss owing to interference by 
and person(s) with rebuilding, repairing or replacing the 
property damaged or destroyed or with the resumption or 
continuation of business. 

* • • • 

36 Filed Mar 2 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

HARRY J. GERRITY, ET AL., 

PLAINTIFFS, 

V. 

THE CHARTER OAK FIRE INSURANCE CO., 

DEFENDANT. 

CIVIL ACTION No. 36,337 
HARRY J. GERRITY, ET AL., 

PLAINTIFFS, 

V. 

UNITED STATES FIRE INSURANCE COMPANY 

OF NEW YORK, 

DEFENDANTS. 

CIVIL ACTION No. 36,338 


Opinion 

Actions on fire insurance policies to recover damages 
caused to real property by an explosion. Judgment for 
the plaintiffs. 
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William E. Leahy, of Washington, D. C., for plaintiffs. 

Ernest A. Swingle, of Washington, D. C., for defendants. 

These two actions, which have been consolidated for 
trial, are brought on three fire insurance policies to re¬ 
cover for losses caused by an explosion in a house 
owned by the plaintiffs and covered by the insurance. 
37 The matter has been submitted on an agreed state¬ 
ment of facts. 

The plaintiffs were the owners of a private dwelling 
house in Washington, D. C. On February 26, 1946, an 
explosion occurred in that building, completely destroy¬ 
ing the structure and its contents. Fire insurance was 
carried by the defendants. Each of the policies contained 
the following provision: 

“Inherent explosion clause: Insurance under this policy 
shall include liability for any direct loss caused by ex¬ 
plosion occurring in the above described dwelling or ap¬ 
purtenant private structures or in any structure contain¬ 
ing property covered hereunder from hazards. inherent 
therein, but this Company shall not be liable for explosion 
originating within steam boilers, steam pipes, steam tur¬ 
bines, steam engines, fly-wheels, located in any structure.” 

The policies as originally issued did not embody this 
clause. It was added later by what is known as an 
endorsement or a rider. This circumstance, however, is 
immaterial, since the additional provision became a part 
of the contract. Recovery in these actions is sought under 
this clause. 

At the time of the explosion, no one was at home except 
the plaintiffs’ son, Edward H. Gerritv, who lost his life 
in the catastrophe. A large gas main entered the house 
and branched off into two sections. Immediately beyond 
the point of separation, each pipe contained a locked cut¬ 
off valve, which could not become displaced except by a 
human agency. After the explosion, a washer and the core 
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from one of the valves, as well as a monkey wrench and 
a hammer, were found on the furnace room floor. The 
body of the deceased was also lying there. The 

38 Coroner determined that his death was due to 
asphysiation by carbon monoxide. 

The facts point to the conclusion that the explosion was 
caused by the escape of gas from the pipe after the valve 
was withdrawn, and that the gas became ignited by the 
pilot light. It is a reasonable deduction that the deceased 
had been working on the apparatus for some undetermined 
purpose, perhaps to make some repairs, and in so doing 
had accidentally or negligently removed the valve. We 
now pass to the question whether an explosion occurring 
in the above described manner is covered by the “in¬ 
herent explosion clause ” of the policies. 

The pertinent parts of this clause in question read as 
follows: “Insurance under this policy shall include lia¬ 
bility for any direct loss caused by explosion occurring 
in the above described dwelling . . . from hazards in¬ 
herent therein”. It is well established that since insur¬ 
ance policies are drawn by insurance carriers, any am¬ 
biguity or any doubt as to the meaning of a phrase or 
provision contained in the insurance contract, will be 
construed in favor of the insured and against the 

39 company. 1 The phrase “hazards inherent therein” 
grammatically construed obviously means, “hazards 

inherent in the above described dwelling”. Inherent haz¬ 
ards are hazards that constitute a necessary and perma¬ 
nent characteristic, quality, or attribute of the structure 
or article. As was stated in Farley v. Edward E. Tower 
Co., 271 Mass. 230, 234-235, “danger is inherent when it 


1 Thompson V. Phenix Ins. Co., 136 U. S. 287, 297; Mutual Ins. Co. 
V. Humi Co., 263 U. S. 167, 174; Stipcich v. Insurance Co., 277 U. S. 
311, 322; Aschenbrenner V. U. S. F. and G. Co., 292 U. S. 80, 84; Clapper 
V. Aetna Life Ins. Co., 81 App. D. C. 246, 247; Hayes v. Home Life Ins. 
Co. (Ct. App. D. C.) 168 F. (2d) 152, 154; Phoenix Mut. Life Ins. Co. 
V. Flynn (Ct. App. D. C.) decided Sept. 27, 1948, not yet reported. 
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is due to the nature of an article and not to a defect in 
an article naturally harmless; but the dangerous quality 
of an article is none the less inherent because it is brought 
into action by some external force.” The possibility or 
risk of an accidental explosion, no matter how remote, 
is a characteristic or attribute of any system of apparatus 
for supplying illuminating gas. The appliances formed 
part of the insured property and, therefore, this possibility 
was a ‘ 1 hazard inherent therein ’ \ It is immaterial whether 
the explosion was the result of some defect in the manu¬ 
facture, installation, or maintenance of the apparatus, or 
was caused by carelessness and negligence in handling it. 
In either event the explosion is a consequence of the very 
nature of the machinery, and is, therefore, due to a “haz¬ 
ard inherent therein”. That a human agency intervened if 
the explosion was caused by negligence, is immaterial. A 
defect in the manufacture, installation, or maintenance of 
the apparatus, may likewise be due to a failure on the 
part of some human being. Yet it would hardly be ques¬ 
tioned that an explosion so caused would be covered by 
these policies of insurance. “Hazards inherent therein” 
are by no means limited to spontaneous explosions. If 
this were the case, the clause would not be of very much 
value. 

40 Research of counsel has resulted in discovering 
only one decision involving a similar situation, 
Davies v. Hartford Fire Ins. Co., 75 F. (2d) 442 (C. C. A. 
8th). In that case the rider attached to the policy covered 
explosions resulting from “hazards inherent in the occu¬ 
pancy”. There, too, some one disconnected a pipe carrying 
natural gas to the furnace in the basement. The gas was 
ignited and caused an explosion, which demolished the 
house and its contents. The Circuit Court of Appeals for 
the Eighth Circuit held that the loss was not covered by the 
policy. This decision was rendered on a demurrer to the 
complaint. It was expressly alleged in the complaint that 
the explosion had been purposely and maliciously caused by 
a person or persons unknown to the insured, intending to 
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destroy the house and its contents. Judge Sanborn, in a 
well considered opinion, wrote as follows: 

‘ ‘ The rider was never intended to cover, and clearly does 
not cover, an explosion resulting from a deliberate attempt 
of some person, either known or unknown, to destroy the 
insured premises. Such an explosion, instead of resulting 
from a hazard inherent in the occupancy of the premises 
as an ordinary dwelling house, is as foreign to such an 
occupancy as anything that can well be imagined. It would 
be almost as sensible to say that an explosion of a bomb 
thrown through a window or of a stick of dynamite dropped 
down the chimney was caused by a hazard inherent in the 
occupancy.” 

The Davies case, therefore, by no means governs the case 
at bar. Here no basis exists for any finding that the ex¬ 
plosion was purposely or maliciously caused with intent to 
destroy the house and its contents. The commission of a 
crime will not be presumed. In fact, the presumption is 
to the contrary. The agreed facts in the instant 
41 case lead to the inference that the explosion was 
caused by the negligence or carelessness on the part 
of some one, possibly the deceased, rather than by an 
intentional, malicious, or criminal act. 

It is the view of this Court that there is a vital distinc¬ 
tion in principle between negligence and carelessness in 
the handling of the apparatus, on the one hand, and inten¬ 
tional or malicious dismantling of the appliances with the 
intention of destroying the house, on the other hand. Ob¬ 
viously, in the latter event the explosion is not due to an 
inherent hazard. In the former case, the opposite is true. 

Another consideration that deserves attention is that in 
the Davies case, the explosion rider covered explosions re¬ 
sulting from “hazards inherent in the occupancy”. In the 
instant case the clause covers “hazards inherent in the 
dwelling”. The former relates to hazards arising out of 
the occupancy. The latter, which is much broader, relates 
to hazards inherent in the structure itself. 
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For these reasons, the Court is of the opinion that the 
explosion in this case is within the terms of the insurance 
policies. Since it is admitted that the amount of damages 
at least equals the full amount of the insurance coverage, 
judgment will be rendered for the plaintiffs in each case for 
the amount of the policy involved. 

Counsel will submit proposed findings of fact and con¬ 
clusions of law and a proposed judgment. 

Alexander Holtzoff 
United States District Judge 

March 2,1949. 

42 Filed May 18 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 36,337 

HARRY J. GERRITY, ET AL., PLAINTIFFS, 

v. 

THE CHARTER OAK FIRE INSURANCE COMPANY, 

DEFENDANT. 

Civil Action No. 36,338 
HARRY J. GERRITY, 

PLAINTIFF, 

v. 

UNITED STATES FIRE INSURANCE COMPANY 

OF NEW YORK, 

DEFENDANT. 


Findings of Fact 

1. Plaintiffs were the owners of premises 6109 Nevada 
Avenue, N. W., Washington, D. C., improved by a detached 
two-story and attic brick and frame eight-room dwelling, 
with garage in the basement, used as their residence, from 
date of acquisition in 1926. Together with capital improve¬ 
ments during the intervening years, the house had a total 
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cost of $23,541.76, exclusive of the cost or value of the laud. 
The household and personal property of the plaintiffs con¬ 
tained in said dwelling had a cost of $17,891.59 at the time 
of the explosion and fire, hereinafter referred to. The 
value of the house and the household and personal 
43 property of the plaintiffs exceeded the face value 
of the policies insuring said house and said house¬ 
hold and personal property, to-wit: $19,000.00 for the 
house and $8,000.00 for the household and personal prop¬ 
erty, on the date of the explosion and fire hereinafter men¬ 
tioned. 

2. On February 26, 1946, an explosion and fire occurred 
in said dwelling, completely destroying the structure and 
its contents. Two fire insurance policies with the defend¬ 
ant, The Charter Oak Fire Insurance Company, for $14,- 
000.00 and $5,000.00, respectively, covered the building or 
dwelling, and a policy for $8,000.00 issued by the defendant, 
United States Fire Insurance Company of New York, cov¬ 
ered the household and personal property located in the 
building at the time of the loss. These fire insurance poli¬ 
cies, Exhibits “A,” “B,” and “C,” to the agreed state¬ 
ment of facts herein, which are made part hereof by refer¬ 
ence, contained the following provision: 

“Inherent explosion clause: Insurance under this policy 
shall include liability for any direct loss caused by explo¬ 
sion occurring in the above described dwelling or appurten¬ 
ant private structures or in any structure containing prop¬ 
erty covered hereunder from hazards inherent therein, but 
this Company shall not be liable for explosion originating 
within steam boilers, steam pipes, steam turbines, steam 
engines, fly wheels, located in any structure.” 

3. At the time of the explosion there was a large gas 
main which came into the house and branched off into two 
sections, one section feeding the hot water heater and the 
other section feeding the gas furnace. After the gas line 
separated there was a locked cut-off valve in each pipe be- 
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fore the gas passed into the separate meters. This valve 
could not become displaced except by human agency. 

44 4. No one was in said dwelling at the time of the 
explosion except the plaintiffs’ son, who was twenty- 

one years of age, and whose body was found on the floor of 
the furnace room. The Coroner determined that his death 
was due to asphyxiation by carbon monoxide. After the 
explosion a washer from one of the valves, as well as a 
monkey wrench and a hammer, were found on the furnace 
room floor. 

5. The explosion was caused by the escape of gas from 
the pipe after the valve was withdrawn and by the gas be¬ 
coming ignited by one of the pilot lights. 

6. The explosion was not caused purposely or mali¬ 
ciously by anyone, with intent to destroy the house and its 
contents or for any purpose, and the plaintiffs neither 
caused nor had any knowledge of the explosion or any 
event leading up thereto until after its occurrence. 

7. The explosion was due to a‘ * hazard inherent therein ’ 9 
within the meaning of the clause of the insurance policies 
hereinbefore referred to, and consequently the loss result¬ 
ing therefrom was covered by said policies. 

8. The loss suffered by the plaintiffs in these cases ex¬ 
ceeds the face value of the policies herein. 

Conclusions of Law 

1. The plaintiffs in both cases herein are entitled to re¬ 
cover for their loss suffered against the defendants in each 
case herein. 

2. The plaintiffs are entitled to recover against the 
defendant, The Charter Oak Fire Insurance Com- 

45 pany, to the full amount of the face value of the poli¬ 
cies of said plaintiffs, Harry J. Gerrity and Blanche 

Hunt Gerrity, in the sum of $14,000 under policy No. 
0-56404, and in the sum of $5,000 under policy No. 0-16272, 
with interest thereon from the 17th day of August, 1946. 





3. The plaintiff, Harry J. Gerrity, is entitled to recover 
against the defendant, United States Fire Insurance Com¬ 
pany of New York, to the full amount of its policy No. 7581 
in the sum of $8,000, together with interest thereon from 
the 17th day of August, 1946. 

Alexander Holtzoff 
U. S. District Judge. 

46 Filed May 18 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 36,337 
HARRY J. GERR1TY, ET AL., 

PLAINTIFFS, 

v. 

THE CHARTER OAK FIRE INSURANCE COMPANY, 

DEFENDANT. 

Civil Action No. 36,338 
HARRY J. GERRITY, 

PLAINTIFF, 

v. 

UNITED STATES FIRE INSURANCE COMPANY OF 

NEW YORK, 

DEFENDANT. 

Judgment 

These causes came on to be heard by the Court upon an 
agreed statement of facts and, after hearing full argument 
thereon, it is by the Court this 13 day of May, 1949 
ADJUDGED and ORDERED that the plaintiffs, Harry 
J. Gerrity and Blanche Hunt Gerrity, in Civil Action No. 
36,337 recover against the defendant, The Charter Oak Fire 
Insurance Company, the sum of Fourteen Thousand ($14,- 
000) Dollars under policy No. 0-56404, and Five Thousand 
($5,000.00) Dollars under policy No. 0-16272, together with 
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interest from the 17th day of August, 1946; and it is further 
ADJUDGED and ORDERED that the plaintiff, Harry J. 
Gerrity, in Civil Action No. 36,338 recover against 

47 the United States Fire Insurance Company of New 
York the sum of Eight Thousand $(8,000) Dollars 

under policy No. 7581, together with interest from the 17th 
day of August, 1946; and it is further 
ADJUDGED and ORDERED that plaintiffs herein re¬ 
cover their costs against the defendants herein in accord¬ 
ance -with the terms of this Order and Judgment. 

By the Court Alexander Holtzoff 

Judge 

48 Filed Jun 6 1949 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF 

COLUMBIA 

Civil No. 36,337 

HARRY J. GERRITY and BLANCHE HUNT GERRITY, 

Plaintiff. 


THE CHARTER OAK FIRE INSURANCE COMPANY, 

Defendant. 

NOTICE OF APPEAL 

Notice is hereby given this 6th day of JUNE, 19 49, that 
THE CHARTER OAK FIRE INSURANCE COMPANY 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 13th dav of MAY , 1945 in favor of HARRY 
J. GERRITY AND BLANCHE HUNT GERRITY, 
PLAINTIFFS against said THE CHARTER OAK FIRE 
INSURANCE COMPANY, DEFENDANT. 
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Filed Jtm 6 1949 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF 

COLUMBIA 


Civil No. 36,338 

HARRY J. GERRITY, Plaintiff, 
vs. 

UNITED STATES FIRE INSURANCE COMPANY 

OF NEW YORK 

Defendant. 

NOTICE OF APPEAL 

Notice is hereby given this 6th day of JUNE, 19 49, that 
UNITED STATES FIRE INSURANCE COMPANY OF 
NEW YORK hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 13th day of MAY, 1949, in favor 
of HARRY J. GERRITY, PLAINTIFF, against said 
UNITED STATES FIRE INSURANCE COMPANY OF 
NEW YORK. 
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BRIEF OF APPELLEES. 


Counter-Statement. 

The cases were submitted to the Court below upon an 
agreed statement of facts (App. 8-15). That statement of 
facts disclosed all known facts which bore upon the ques¬ 
tion of liability of the appellants herein. It was prepared 
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and agreed upon by both counsel for all parties hereto. It 
contains, therefore, as clear and concise a statement of all j 
circumstances connected with the mysterious catastrophe 
which is the basis of the suits here in question, as could be 
supplied. 

The appellants in their Statement of the Cases (Br. 2-6) 
have given their interpretation of such facts contained in 
the agreed statement as in the opinion of their counsel were 
necessary for the purpose at hand. The emphasis intro¬ 
duced therein, however, fails to include certain inferences 
from the facts which were indulged in the argument below, 
and which are indisputable from the exhibits attached and 
made part of the agreed statement of facts. 

The appellees herein were the owners of the dwelling 
described in appellants’ Statement of the Cases. They 
were insured under the contracts of insurance likewise re¬ 
ferred to therein. While “all three policies expressly 
stated that they do not cover loss by explosion” (Br. 3), 
all three policies expressly include “such other provisions, 
stipulations and conditions as may be endorsed hereon or 
added hereto as herein provided” (App. 17, 27, 35). The 
“inherent explosion clause” (Br. 3, App. 42, 48) was one 
of the “provisions, stipulations and conditions” which be¬ 
came an endorsement upon each of the policies and became 
an important consideration in the determination of the 
cases below. Therefore, appellants’ emphasis upon inclu¬ 
sion in the three policies of the condition “that they do 
not cover loss by explosion” does not comply with the full 
and proper description of the policies. The three policies 
were not merely and only policies insuring against fire, but 
each of them insured the appellees herein against explo¬ 
sion occurring within the terms of the policies. 

Appellees cannot concede that this “inherent explosion 
clause” was added by the appellants to each policy volun¬ 
tarily and without cost. Throughout appellants’ brief, 
wherever this clause is mentioned, we find it introduced 
with the repeated expression by the appellants of their 
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voluntary contribution to the enlargement of their risk, 
without cost or premium to the insured. The fact is that 
this clause was “added to each policy” and became part 
thereof by purchase of insurance thereunder when the in¬ 
sured paid the premium. The appellees paid for protec¬ 
tion against explosion within the terms of this clause as 
they paid for their protection against fire. Premium rates 
are, within the judicial notice of this Court, the subject 
matter of the Insurance Commissioner of the District of 
Columbia. Insurance companies do not voluntarily in¬ 
crease risks without proportionate compensation for the 
additional obligation assumed. The allegation in appel¬ 
lants ’ Statement of the Cases, therefore, that they “vol¬ 
untarily added” the “inherent explosion clause” is con¬ 
trary to the known practice of insurance companies gen¬ 
erally (Br. 4), and makes colorless appellants’ emphasis 
of appellees’ failure to contract for the extended coverage 
endorsement. The fact is that appellants were compen¬ 
sated for the assumption of risk under the “inherent ex¬ 
plosion clause” as they were under their assumption of 
risk against loss by fire. 

Thus, Exhibit “C” (App. 34-47) contains the “inherent 
explosion clause” within the policy itself (App. 42). Ex¬ 
hibit “B” (App. 26-34) contains the “liberalization 
clause” (App. 32). Exhibit “A” (App. 16-26) contains 
neither clause. However, the provision by way of exten¬ 
sion of insurance protection contained in the “liberaliza¬ 
tion clause,” supra, was by custom and agreement made 
applicable to all policies then outstanding, and to those 
issued after the date of the introduction of said liberaliza¬ 
tion. This applied for that reason to Exhibit “A,” supra , 
and included the “inherent explosion clause” in Exhibit 
“A” and Exhibit “B”. For that reason also, the agreed 
statement of facts (App. 9) particularly states that: “all 
three of said Policies, by later endorsement or by liberal¬ 
ization, provide that, in addition to the coverage in the 
event of fire, the following provision also applies.” The 
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following provision was the “inherent explosion clause” 
immediately quoted thereafter. Appellants (Br. 4) quoted 
so much of Exhibit “C” (App. 41) as requires an addi¬ 
tional premium to be paid for extended coverage there¬ 
under. The clause in its entirety will be found at Appen¬ 
dix 44, and therein it will be noted under “provisions ap¬ 
plicable only to explosion” (App. 46), the company ex¬ 
cludes itself from liability for loss by explosion originat¬ 
ing in causes similar to those under which the company 
excludes itself from liability under the “inherent explosion 
clause.” 

Appellants’ Statement of the Cases (Br. 2-6) when read 
with the agreed statement of facts (App. 8-15) perhaps 
disclosed generally the basic facts surrounding the explo¬ 
sion. Undue emphasis where appellees consider it should 
not have been placed, or statements made as of fact there¬ 
in, which cannot be inferred from the agreed statement, 
can and will be noticed, infra, during appellees’ further 
consideration of the cases. 

The “inherent explosion clause” (App. 42) reads as 
follows: 

“Inherent Explosion Clause : Insurance under this 
policy shall include liability for any direct loss caused 
by explosion occurring in the above described dwelling 
or appurtenant private structures or in any structure 
containing property covered hereunder from hazards 
inherent therein, but this Company shall not be liable 
for explosion originating within steam boilers, steam 
pipes, steam turbines, steam engines, fly-wheels, located 
in any such structure.” 

Points Involved. 

1. Application of the inherent explosion clause in the in¬ 
surance policies to the facts and circumstances involved. 

2. A construction of the terms of the insurance policies 
should be adopted which is most favorable to the insured. 
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3. The Court below could not have reached any other 
conclusion under the facts as stipulated. 

4. Whatever reasons are given for the decision, if the 
conclusion is sound it should be sustained on appeal. 

Summary of Argument. 

The two causes sued upon in the Court below were de¬ 
cided upon an agreed statement of facts which had been 
carefully prepared and agreed upon by counsel for all 
parties hereto, in order to present to the Court as fully as 
counsel could the known facts and circumstances which sur¬ 
rounded this mysterious and unfortunate explosion. The 
Court below could have reached no other conclusion than 
that of liability upon the part of the appellants herein upon 
those facts and circumstances. The policies of insurance 
admittedly contained protection not only against fire but 
against explosion “occurring in the above described dwell¬ 
ing or appurtenant private structures or in any structure 
containing property covered hereunder from hazards in¬ 
herent therein.’’ The policies likewise contained in each 
a “no control clause.” In Exhibits “A” and “B” that 
clause is affirmatively stated. Under it “This policy shall 
not be affected by failure of the insured to comply with 
any of the warranties endorsed hereon in any portion of 
the premises over which the insured has no control, nor 
any increase in hazard which shall occur without the per¬ 
sonal knowledge of the insured” (App. 19). The intent 
of the clause is emphasized (App. 22) wherein the policy 
protects the company against liability for loss occurring 
“while the hazard is increased by any means within the con¬ 
trol or knowledge of the insured.” Exhibit “B” contains 
a similar provision in its “no control clause” (App. 32), 
likewise emphasized as to the company’s non-liability 
“while the hazard is increased by any means within the 
control or knowledge of the insured.” (App. 28.) Exhibit 
“C” carries under its provisions the same applicable intent 
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in its protection of the company against liability “while 
the hazard is increased by any means within the control or 
knowledge of the insured.” (App. 36.) Emphasis is 
placed upon the use of the word “hazard” in each of these 
provisions in relation to the “inherent explosion clause,” 
which insured appellees from “hazards inherent therein.” 

Emphasis should further be put upon so much of the 
agreed statement of facts as admits that in these cases 
“neither of the plaintiffs (appellees) had any knowledge 
whatsoever of the explosion until after it had occurred and 
neither had nor have now any knowledge of what caused 
said explosion, * * * and neither of them having been in the 
said dwelling for some time prior to the explosion, and 
neither of them had any warning, suspicion or expectancy 
that said explosion would occur.” (App. 14.) 

The policies likewise “permit for extraordinary altera¬ 
tions and repairs” (App. 20, 32, 42). Exhibits “A” and 
“B” likewise grant the privilege of keeping “not exceed¬ 
ing five (5) automobiles using gasoline on the premises” 
(Ex. “A”, App. 20); to keep motor cycles and “not ex¬ 
ceeding six (6) automobiles on the premises” (Ex. “B”, 
App. 32). 

Exhibit “A” (App. 17) insures not only the “building, 
additions and extensions, including foundations,” but also 
specifically mentions plumbing, gas, water, and electric fix¬ 
tures, piping, heating and cooking apparatus and all per¬ 
manent fixtures and decorations belonging to the building 
and pertaining to its service. Exhibit “B” insures not 
only the “building, additions and extensions,” but includes 
“all permanent fixtures and equipment belonging thereto 
and pertaining to its service” (App. 31). Exhibit “C” 
insures merely the personal property usual to a dwelling. 

Wherever the appellants considered a particular hazard 
as one against which they did not insure, they mentioned 
the hazard (see “lightning clause” and “electrical appa¬ 
ratus clause,” Exhibit “A”, App. 20; Exhibit “B”, App. 
32, Exhibit “C”, 41-42). It is further to be noted that in 
Exhibit “C” (App. 42) the “inherent explosion clause” 
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follows immediately the clause just hereinbefore mentioned, 
the “electrical apparatus clause,” in which the company 
was careful to exclude itself from liability for “any elec¬ 
trical injury or disturbance to the said electrical appliances 
or devices • • • .” The “work and materials clause” (Ex. 
“A”, App. 19), under which the insured is permitted “to 
keep and use all such appliances, devices, articles and 
materials (including such materials as are prohibited by 
the printed conditions of this policy) in such quantities as 
are usual and incidental to such occupancy,” and the “per¬ 
sonal property clause” in Exhibit “B” (App. 31), and 
“permission granted clause” in Exhibit “0” (App. 42), 
all tend to a complete and full coverage of the insured 
against loss suffered by explosion under the conditions and 
circumstances disclosed in the agreed statement of facts. 

Appellees made a clear case for liability on the part of 
appellants when they established (1) the fact of insurance, 
(2) the protection against loss by explosion, (3) the cause 
of the explosion in this case, gas, and (4) the positive fail¬ 
ure of any fact or circumstance to bring these cases within 
the law of Davies v. Hartford Fire Insurance Co., 75 Fed. 
(2d) 442. Where every presumption of the law under the 
admitted facts indicated the explosion was unintentional 
and accidental, and was due to gas exploding under the 
admitted circumstances, the Court was not only justified in 
finding, but could not have returned any other judgment 
than one of liability upon the part of appellants. 

Appellees had the benefit of every presumption of law to 
sustain the prima facie case made out. Once that case had 
been established, appellants defended first by covertly pro¬ 
posing and suggesting by innuendo that the explosion was 
caused by appellees ’ son in removing the core found upon 
the floor of the furnace room, maliciously, deliberately, 
purposely and wantonly, either to blow up his own home 
and that of his mother and father or to destroy himself. 
There was no basis in the evidence to establish this un- 
supportable theory. Every presumption of law and every 
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reasonable inference was against it and them. They have 
now abandoned this defense here (Br. 15). They now con¬ 
tend that the removal of the core instanter worked to their 
complete exemption from all liability (as a moral hazard) 
without any regard to the circumstances or motives under 
which the core was removed or the purpose, intent or state 
of mind of him who removed it (Br. 20-21, App. 14). 

Even the Davies Case, supra, does not so extend the limits 
of the law. In that case admittedly some person entered an 
unoccupied house and in wanton malice converted into a 
destructive weapon the potentially dangerous agency, gas, 
found therein. The deadly character of the facility fabri¬ 
cated, in deliberate, wanton and unlawful intent, lost none 
of its devastating force because the inherently hazardous 
agency used and found at hand within the dwelling hap¬ 
pened to be neither tangible nor visible, to-wit: gas. There 
is a vast difference between the unwitting creation of an 
escape of an inherently hazardous agency within a dwelling, 
done innocently of wrongful purpose and intent, even 
though it be carelessly and negligently done, and the ma¬ 
licious conversion of that same inherently hazardous agency 
into a destructive weapon for devastation of that dwelling, 
by diverting it purposely with malicious and evil intent to 
the achievement of destruction. 


ARGUMENT. 


L 

The Agreed Statement of Facts is Sufficient to Support the 
Inferences Drawn by the Court Below. 

The parties are in agreement that following the explosion 
on February 26,1946, a fire insued, and that certain damage 
and loss was sustained by appellees by reason of the fire 
(Br. 2; App. 8). Presently, therefore, the matter hinges 
on the coverage of the three fire insurance policies in re¬ 
spect of the explosion damage. 
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The Court below was warranted in the inferences which 
it made from the stipulated facts. The explosion was ap¬ 
propriately designated in the Court’s opinion as a “catas¬ 
trophe.” As a result of the explosion appellees sustained 
a financial loss far in excess of the face amount of the three 
insurance policies. Both the appellees were away from 
home when the explosion occurred. Any increase in the 
hazard or hazards inherent in the dwelling was without 
their knowledge or control If someone had committed 
arson and burned the dwelling, there would be no question 
but that the fire provisions of each policy would fully cover 
the loss sustained. 

We submit, that a loss by an explosion occurring within 
the house is, of necessity, from a hazard inherent therein, 
within the meaning and intent of the inherent explosion 
clause in the policies involved. As Mr. Justice Holmes 
said in Pierce OH Cory. v. Hope, 248 U. S. 498; 63 L. Ed. 
381: “We may take judicial notice that disastrous explo¬ 
sions have occurred for which no satisfactory explanations 
have been offered. The unexpected happens.” Citing 127 
Ark. 43; 191 S. W. 405. The Court below could not have 
reached any other conclusion under the facts as stipulated. 

The point that this Court is not bound by the findings of 
fact made by the Trial Court (Br. 8-9) is somewhat mis¬ 
leading. Rule 52(a) and (b) of the Rules of Civil Proce¬ 
dure (28 U. S. C. A. Sec. 723(c)) provides that “findings 
of fact shall not be set aside unless clearly erroneous,” and 
that “when findings of fact are made in actions tried by 
the court without a jury, the question of the sufficiency of 
the evidence to support the findings may thereafter be 
raised.” 

While in Goodacre v. Panagopovlos, 72 App. D. C. 25; 110 
Fed. (2d) 716, the Court held that findings of fact may be 
waived, it was later held in Rainey v. Rainey, 76 App. D. C. 
341; 131 Fed. (2d) 349, that the duty of the Trial Court to 
make findings of fact should 'be strictly followed. In Hur- 
witz v. Hurwitz, 78 App. D. C. 66; 136 Fed. (2d) 796, the 
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Court held that the purpose of findings of fact is to aid the 
appellate court in ‘./eviewing the decision below. A note 
to Rule 52 (28 TJ. o. C. A. p. 3312) states that: “It is 
applicable to all classes of findings in cases tried without 
a jury whether the finding is of a fact concerning which 
there was conflict of testimony, or of a fact deduced or 
inferred from uncontradicted testimony” (citing cases). 
In United States v. Jefferson Electric Manufacturing Co., 
291 U. S. 386, 407, the Court said that in making findings of 
fact the Trial Court “was exercising the functions of a 
jury and its findings are on the same plane as if embodied 
in a jury’s special verdict.” 

Finally, in United States v. U. S. F. & G. Co., 236 U. S. 
512, 527, the Court said: 

“Assuming these defenses were pleaded, we still need 
spend no time upon them, since the argument made 
here to support them is not based upon the findings, 
but upon a general review of the evidence and a series 
of inferences drawn from it that are inconsistent with 
the facts as found by the trial court. The findings 
have the same effect as the verdict of a jury, and this 
court will not revise them, but merely determine 
whether they support the judgment.” 

Hence, appellees contend that the special findings of fact 
(App. 52-54) of the Court below are entitled to great re¬ 
spect and consideration by the Court, and that any infer¬ 
ences or presumptions inconsistent therewith, which the 
appellants attempt to state, should be rejected. 

n. 

The Inherent Explosion Clause and the Kinds of Hazards 

Covered Thereunder. 

We disagree with appellants’ argument that the policies 
in question were fire insurance policies and not explosion 
insurance policies. (Br. 7.) The three policies were in fact 
combination fire and explosion policies. The obtaining of 
extended coverage was not necessary. 
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The Court below did not hold that the inherent explosion 
clause “covers loss from every explosion which might oc¬ 
cur on the premises” (Br. 6). Explosions on the premises 
“originating within steam boilers, steam pipes,” etc., are 
expressly excluded from coverage; and it was unnecessary 
for the Court below to touch on this phase of the matter. 

Appellants’ brief (Br. 8) misapprehends the vital provi¬ 
sions of the inherent explosion clause by stating (Point V) 
that “The cause of the explosion was not due to any hazard 
inherent in the structure. ’ ’ This is not the proper reading 
of the clause in question, because if appellants mean that 
the explosion must be caused from a structural inherent 
hazard, then the clause is meaningless. A dwelling house 
or residence is normally built without any explosion hazard 
being incorporated in the structural portion thereof. The 
explosion hazard insured against is a hazard “inherent 
therein,” meaning in the dwelling, irrespective of the use 
or occupancy. It is a more liberal and broader coverage 
than that contained in the earlier (1931) wording of the 
clause as set forth in the Davies Case (Br. 17, 18). On 
pages 10, 13, 15, this argument regarding “inherent haz¬ 
ard in the structure” is repeated by appellants in their 
brief. Suffice it to say that appellants’ counsel misconceives 
the real purpose and intent of the inherent explosion clause, 
as we shall clearly show. 

The inherent explosion clause did not become a part of 
fire insurance policies in the District of Columbia until 
about January, 1945, although in other jurisdictions the 
inherent explosion clause, or one similar to it, had been in 
use as far back as 1931. The policy involved in Davies v. 
Hartford Fire Insurance Co ., 75 Fed (2d) 442, decided Feb¬ 
ruary 14, 1935, by the Circuit Court of Appeals for the 
Eighth Circuit, contained the older “inherent explosion 
clause,” (Br. 17-20), excluding explosions of internal com¬ 
bustion engines caused by internal pressure. The insur¬ 
ance policy in that case was issued on December 1, 1931, 
and the difference between the older inherent explosion 
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clause in the Davies Case, supra, and the somewhat similar 
or newer clause here involved, is significant The older 
clause speaks of hazards “inherent in the occupancy’* of 
the dwelling, whereas the inherent explosion clause in the 
instant case refers to “hazards inherent therein,” mean¬ 
ing hazards not in the use or occupancy of the dwelling, but 
hazards inherent in the dwelling itself. 

The Davies Case, supra, is distinguishable upon two dis¬ 
tinct grounds, viz., (1) the policy provided against explo¬ 
sions resulting from the hazards “inherent in the occu¬ 
pancy” of the premises, and (2) the case was heard on a 
demurrer to the complaint, which alleged that the explosion 
was purposely and maliciously caused with intent to destroy 
the dwelling,—a criminal act. The Davies Case, supra, was 
wrongly decided, in our opinion, if the inherent explosion 
clause in that case was the same as here, viz., “from haz¬ 
ards inherent therein.” 

The Court in the Davies Case, supra, was required to 
consider the cause of the explosion inasmuch as the inher¬ 
ent explosion clause contained the provision, “that in each 
and every instance the explosion results from the hazards 
inherent in the occupancy as described herein and not other¬ 
wise.” (Br. 17.) On the other hand, the inherent explo¬ 
sion clause now before the Court covers losses “caused by 
explosion occurring in the above described dwelling • • • 
from hazards inherent therein.” (Br. 3.) 

The burden of proof under the inherent explosion clause 
in the Davies Case, supra, would have required a definite 
showing that the explosion “results from the hazards inher¬ 
ent in the occupancy,” whereas in the instant matter the 
proper interpretation of the inherent explosion clause 
merely required the appellees to show (a) that there was a 
direct loss “caused by explosion,” (b) that the explosion 
was “from hazards inherent therein,” and (c) that the 
explosion was caused by gas, which is one of the “hazards 
inherent therein,”—meaning in the dwelling. 

The required liberal interpretation or construction of 
the inherent explosion clause in the fire insurance policies 
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of the appellees should convince the Court that the burden 
of proof is sustained without any evidence of how the ex¬ 
plosion occurred, or who caused the explosion, inasmuch as 
it is admitted that a gas explosion did actually occur in the 
insured premises. We earnestly believe, therefore, that the 
Davies Case, supra, is without application in the proper 
construction or interpretation of the inherent explosion 
clause now before the Court. In any event, the reference 
by that Court to a “moral hazard” in insurance law is pure 
dictum, as applied to these cases, because in any normal 
sense a moral hazard refers only to the assureds, who are 
entirely free from blame so far as the instant explosion is 
concerned. For a definition of “moral hazard” see page 
20, infra. 

An inherent explosion clause exactly like that involved in 
the Davies Case, supra, was held by the Iowa Supreme 
Court to cover an explosion in a furnace, which the Court 
stated was a hazard “inherent in the occupancy” of the 
dwelling (Sargent v. Mechanics Insurance Co., 216 Iowa 
688 (1933)). At page 692-693 the Court stated: 

“The policy sued upon in this case does not limit 
the right of recovery to the damage caused by fire 
alone, but covers all damage caused by explosion. Pol¬ 
icies of insurance should not have a technical construc¬ 
tion for the purpose of defeating the insured. • • • 
“This policy covered explosions occurring in the 
structure. This explosion occurred in the structure. 
The policy covered explosions resulting from hazards 
inherent in the occupancy. This explosion occurred 
in the furnace in the house, a hazard certainly inherent 
in the occupancy.” (Italics supplied) 

If a furnace is a hazard inherent in the occupancy, then 
it is also a hazard “inherent therein”—and certainly all of 
the gas pipes and other apparatus are hazards inherent in 
the dwelling in the instant cases,—at all times and in any 
and all circumstances. The explosion in the instant matter 
was from gas, and the “hazards inherent” in the dwelling 
must necessarily include the conduits and apparatus for 
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carrying the gas to the furnace,—as well as the furnace 
itself. If a person uses or misuses a kitchen gas range, and 
an explosion results, then clearly under the terms of fire 
insurance policies such as here involved, the explosion must 
be deemed to result from a hazard inherent in the dwelling. 
A leaking gas pipe must be regarded as an inherent hazard. 
If gas seeped into a basement cellar, and caused an explo¬ 
sion, that would be an inherent hazard. 

Inherent hazards may exist which never result in an 
explosion. Counsel for appellants correctly states (Br. 16) 
that “There is an inherent hazard in practically everything 
but most things are not inherently hazardous unless wrong¬ 
fully used, * • •” and in that connection we might remark 
that that is the very particular reason for obtaining insur¬ 
ance protection. An automobile with gasoline in the tank 
is an inherent hazard in the dwelling, where there is a base¬ 
ment garage. A fuel oil tank supplying a furnace is another 
inherent hazard. Electricity in a dwelling is both a fire and 
explosion hazard inherent therein. Any article or sub¬ 
stance which may contribute to an explosion is an inherent 
hazard under the inherent explosion clause. 

As applied to a residence or dwelling, what was contem¬ 
plated by the words “hazards inherent therein,” as set 
forth in the inherent explosion clause? The exclusory 
language is some indication of the kinds of hazards which 
the insurer had in mind. The exclusions are “for explo¬ 
sions originating vnthin steam boilers, steam pipes, steam 
turbines, steam engines, fly-wheels,” etc. (Italics supplied) 

An explosion from “steam,” which is mentioned four 
times in the exclusion portion of the inherent explosion 
clause, would indicate that the insurer only intended to 
exclude explosions in boilers, pipes, turbines, engines, or 
fly-wheels. It is reasonable to infer, therefore, that all 
other kinds of explosions are included under the inherent 
explosion clause, and this implies that such explosions 
would necessarily be from hazards inherent in the dwelling. 
If it were intended to exclude a gas explosion, the words 
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‘ ‘ steam or gas ’ ’ could have been made a part of the inher¬ 
ent explosion clause. 

Of course, it is only fair to infer that the possibility or 
probability of explosion was contemplated by the insurer 
and the insured, otherwise the inherent explosion clause 
would be meaningless. The language used refers to some¬ 
thing that would or might explode,—that is, the sort of 
explosion hazards which inhere in all dwellings. An unused 
furnace will not explode, but many things in themselves 
may be non-explosive and harmless, whereas in combination 
with other things and under different circumstances, the 
possibility of an explosion becomes obvious. Gas accumu¬ 
lating in a coal furnace is explosive. In fact, it is commonly, 
recognized that gas in a kitchen stove is an explosion haz¬ 
ard. 

Gas in pipes is an explosion hazard inherent in all dwell¬ 
ings. Whether properly confined or not, the hazard of ex¬ 
plosion is potential, to say the least. The pilot light on a 
furnace or hot water heater may become extinguished and 
the gas may accumulate over a period in sufficient volume to 
cause an explosion. By its very nature, gas is an explosive 
force. The language of the inherent explosion clause con¬ 
templated both latent and patent hazards. Normally a pat¬ 
ent or obvious explosion hazard will call for special ex¬ 
plosion insurance. An explosion policy, so-called, is well 
known in insurance circles. 

Therefore, a dwelling explosion risk confined to “hazards 
inherent therein” must have intended both latent and ob¬ 
vious hazards. If any kind of a gas explosion in a dwelling 
was not intended as a covered hazard under the inherent 
explosion clause, then what would be? We earnestly be¬ 
lieve that any possible explosion causation is an inherent 
hazard in the ordinary residence or dwelling. A mysterious 
or unexplainable explosion should be considered as arising 
from an inherent though latent hazard. 

In Fackrell v. City of San Diego, 157 P. (2d) 625, 629, 
the Supreme Court of California stated: 
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“The effect of defendant’s argument in this regard 
is that a potential or latent danger or defect is not in¬ 
herent. This position is untenable. A quality or at¬ 
tribute is said to be inherent when it is ‘Firmly or 
permanently contained or joined; infixed; indwelling’ 
or ‘Involved in the constitution or essential character 
of anything.’ (Webster’s New Int. Diet., 2d Ed.) The 
expression ‘inherently dangerous’ has been defined to 
mean ‘ that in the end there inheres danger.’ (Majestic 
Theater -Co. v. Lutz (1925), 210 Ky. 92,100).” 

Again, in Westchester Fire Ins. Co. of New York v. Ches- 
ter-Cambridge Bank & Trust Co., 91 Fed. (2d) 609, 611, the 
Court said: 

“The term ‘explosion’ is a general term unlimited 
in its application and is not restricted to an ‘explosion 
inherent to the occupancy of the insured premises,’ as 
argued by the appellant. If there is any doubt or am¬ 
biguity in the conditions of a policy of insurance, they 
should be resolved against the insurer and in favor of 
the insured.” 

Inasmuch as the inherent explosion clause is a part of 
the fire insurance policies in the instant cases, coverage is 
extended to include liability for any direct loss caused by 
explosion occurring within the premises “from hazards 
inherent therein.” In regard to what is a hazard, and what 
is meant by that term, it was held in Hartford Fire Insur¬ 
ance Co. v. Dorrah, 133 S. W. 465, that: 

“A hazard in insurance law, is the risk, danger, or 
probability that the event insured against may happen, 
varying with the circumstances of the particular case, 
the incurring of the possibility of loss or harm, for the 
possibility of a benefit.” 

A recent case, decided by the Supreme Court of Iowa, on 
November 16, 1948 ( Comfort v. Continental Casualty Co., 
34 N. W. (2d) 588), involved the question of “accident” or 
“accidental means,” and the Court approved the following 
instruction of the trial judge: 
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“You are instructed that an ‘accident’ is an event 
which, under the circumstances, is unusual and unex¬ 
pected by a person to whom it happens; the happening 
of an event without the concurrence of the wifi of the 
person by whose agency it is caused. By ‘accidental 
means’is meant those means, the effect of which does 
not ordinarily follow and cannot be reasonably antici¬ 
pated from the use of these means; an effect which the 
actor did not intend to produce and which he cannot 
be charged with the design of producing.” 

m. 

Extended Coverage, If Applicable, Would Afford Appellees 
No Greater Protection from Loss. 

In view of the admission on the part of the appellants 
that if the appellees had obtained “extended coverage” 
insurance “their claims would have been promptly paid,” 
(Br. 11) we earnestly submit that under the facts and cir¬ 
cumstances of these cases the Court should not hesitate in 
holding that no valid distinction can be drawn between the 
protection to appellees from explosion under either the 
“inherent explosion” clause or the “extended coverage” 
endorsement. The implication is fairly warranted that the 
inherent explosion clause is as fully comprehensive as the 
extended coverage endorsement; and it afforded appellees 
as much protection under the factual situation surrounding 
the cause of the explosion herein. 

The ‘ ‘ exclusions ’ ’ in the extended coverage endorsement 
(App. 44, 46) are identical with those in the inherent explo¬ 
sion clause ( App. 2, 9, 42, 48). These two clauses are in 
pari materia. It is a reasonable conclusion to maintain that 
the inherent explosion clause covers any and all explosions 
within a dwelling “from hazards inherent therein,” and 
that the extended coverage endorsement relates to explo¬ 
sions either inside or outside the dwelling. Moreover, the 
fact that an explosion has occurred presupposes that there 
was a pre-existing explosion hazard, either under extended 
coverage or under the inherent explosion clause. A prop- 
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erty owner can not purchase extended coverage insurance 
separately from fire insurance. Some of the perils or risks 
included under the extended coverage endorsement, such 
as windstorm and hail, can be obtained in a separate policy; 
and, as already noted, there is available a special or sepa¬ 
rate explosion policy. The extended coverage endorsement 
expressly provides that “Any other explosion clause made 
a part of this policy is superseded by this Extended Cover¬ 
age. ” (App. 46.) Certainly the insurer in writing this 
quoted provision contemplated that there might be some 
other explosion clause in the policy which also contained 
the extended coverage endorsement. Hence, by resorting 
to the rule of interpretation regarding general and specific 
provisions, it can be fairly contended, we think, that the spe¬ 
cific or special provisions of the inherent explosion clause 
replace the general provisions of the extended coverage en¬ 
dorsement, so far as the instant cases are concerned. 

Therefore, if appellees were covered by the extended cov¬ 
erage endorsement, the appellants could just as well main¬ 
tain the same contentions in bar of recovery as are now pre¬ 
sented to this Court. Appellants assert that a “moral 
hazard” is not covered under the inherent explosion clause. 
They say: “The question is well asked as to whether the 
defendants insured the plaintiffs against the moral hazard 
of a member of the assured’s family in deliberately remov¬ 
ing the valve and causing the explosion” (Br. 15). (See 
also Br. 5-6.) 

Appellants’ counsel speak of a “wilful act,” without 
which there would have been no explosion. He asserts that 
“If negligence was the cause of the explosion then the cause 
of the explosion was not due to a hazard inherent in the 
structure” (Br. 13). All of these contentions could have 
been asserted in this instance under the extended coverage 
endorsement, even if applicable. Hence, counsel for appel¬ 
lants is beclouding the issue with these arguments. The 
realistic view of the whole agreed statement of facts is, not 
how the explosion was caused, or who caused the explosion, 
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but, rather, was the explosion, resulting in a direct loss of 
property, “from hazards inherent” in the dwelling of the 
appellees? An affirmative answer is inescapable. 

The extended coverage endorsement indicates that the 
word “explosion” is to be substituted for the word “fire” 
in the application of the provisions of the policy, including 
riders and endorsements (App. 44). It should also be noted 
that the word “hazards” in the inherent explosion clause is 
found nowhere else in the three insurance policies except in 
regard to the “increase of hazard” in the “no control 
clause” (App. 19, 22, 28, 32, 36). Each of the policies, 
Exhibits “A”, “B”, and “C”, respectively, contains the 
no control clause. In Exhibits “A” and “B” the clause 
reads as follows: 

“No Control Clause: This policy shall not be af¬ 
fected by failure of the insured to comply with any of 
the warranties endorsed thereon in any portion of the 
premises over which the insured has no control, nor 
any increase in hazard which shall occur without the 
'personal knowledge of the insured.” 

A somewhat similar clause appears in Exhibit “ C”, read¬ 
ing as follows: 

“Conditions Suspending or Restricting Insurance . 
Unless otherwise provided in writing added hereto this 
Company shall not be liable for loss occurring (a) 
While the hazard is increased by any means within the 
control or knowledge of the insured 

Therefore, the inference may be properly drawn from the 
stipulated facts that an increase in hazard by explosion oc¬ 
curred without the control or knowledge of the appellees, 
neither of them having been in the dwelling for some time 
prior to the explosion, and neither of them having had any 
warning, suspicion, or expectancy that said explosion would 
occur (App. 14). Consequently, the proper interpretation 
of the inherent explosion clause is that the words “from 
hazards inherent therein” mean an explosion hazard 
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caused by gas, which is an ordinary fire hazard in the case 
of a gas leak, and which is certainly an explosion hazard 
in the case of a large volume of gas, such as we have in the 
instant matter before the Court. The no control clause has 
reference to a fire hazard under a fire insurance policy. If 
gas is a fire hazard, then it must also be regarded as an 
explosion hazard; and the no control clause relates to cov¬ 
erage both of fire and explosion. Every fire insurance policy 
covers the moral hazard of the insured in relation to the 
property insured. We think the criterion of “moral haz¬ 
ard” is irrelevant here. In the case of Syndicate Insurance 
Co. v. Bohm, 65 Fed. 165 (27 L. E. A. 614), the Court re¬ 
ferred to the term “moral hazard,” and stated as follows: 

“Moral hazard, as respects fire insurance, is the risk 
or danger of destruction of insured property by fire, as 
measured by the character and interest of the insured 
owner , his habits as a prudent and careful man or the 
reverse, his known integrity or his bad reputation, and 
the amount of loss he would suffer by the destruction 
of the property or the gain he would make by suffer¬ 
ing it to burn and collecting the insurance.” (Italics 
supplied) 

IV. 

Unless Error is Clearly Manifest the Reviewing Court 
Should Not Disturb the Findings and Decision of the 
Trial Court. 

The only possible explanation for the explosion involved 
herein is that it was the result of an accident. We think the 
Court below was correct in holding that, “The possibility 
or risk of an accidental explosion, no matter how remote, 
is a characteristic or attribute of any system of apparatus 
for supplying illuminating gas. The appliances formed 
part of the insured property and, therefore, this possibility 
was a ‘hazard inherent therein’.” (App. 50.) The Davies 
Case , supra, only means that purposeful and malicious ex¬ 
plosions, not accidental explosions, are excluded from cov¬ 
erage under the inherent explosion clause. 
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In view of the refusal of the appellants to pay appellees ’ 
claims, it became necessary to file suit. In stipulating the 
facts appellants could not be expected to agree that the ex¬ 
plosion involved herein was an accident. We contend that 
it was an accident; and we earnestly submit that the opinion 
of the Trial Court, in effect, held that the explosion was 
entirely accidental. Hence, the innuendos in appellants’ 
brief regarding the removal of the core of the valve as 
being a “wilful act,” and other similar allegations at this 
time, are wholly immaterial and unimportant, because in 
so far as the insureds (appellees) are concerned, under the 
three insurance policies involved herein, this Court can 
hardly arrive at any other conclusion than that the explo¬ 
sion was an accident, or was caused by accidental means 
(Comfort v. Continental Casualty Co., supra). 

Therefore, we submit, the only question to be decided in 
these cases is whether the explosion and the resulting loss 
to the appellees was attributable to a hazard or hazards 
inherent in the dwelling. On this point, we think, the deci¬ 
sion and judgments of the Court below are correct and 
should be affirmed. 

The case of New Amsterdam Casualty Company v. 
Hoage, 60 App. D. C. 40; 46 Fed. (2d) 837, cited in appel¬ 
lants’ brief (Br. 14) is not in point. This case involved a 
workmen’s compensation award. The case of Dumas v. 
The Northwestern National Insurance Company, 12 App. 
D. C. 245, is likewise inapplicable, except for the statement 
quoted from the Court’s opinion by appellants’ counsel (Br. 
9). In this connection, however, the Court in that case (p. 
256) said: 

“We must take it for granted, therefore, that our 
duty in the premises is to construe the contract of in¬ 
surance before us according to its true legal intent and 
meaning, and not in any manner to vary or modify the 
instrument itself by disregard of any of its provisions. 
It is true, however, that this construction must be with 
reference to the well-established rule that, if a policy of 
insurance is so drawn as to require interpretation and 
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to be fairly susceptible of two different constructions, 
the one will be adopted that is most favorable to the 
insured- Imp. Fire Ins. Co. v. Coos County, 151 U. S. 
452.” 

V. 

General Comments on Argument of Appellants. 

In their brief appellants (Br. 3-4, 11) refer to the letter 
dated January 5, 1945 (App. 9-10), addressed by H. G. 
Smithy Company to one of the appellees at his residence 
address, offering the extended coverage endorsement on one 
of the policies (Exhibit “B,” App. 26-34). 

This insurance agent wrote the two Charter Oak policies 
(Br. 3, App. 9), one of which, Exhibit “A” (App. 16-26), 
was in effect when said letter was written. A different in¬ 
surance agent wrote the insurance policy designated Ex¬ 
hibit “-C” (App. 34-47, 39). 

It is agreed that the extended coverage endorsement was 
not accepted and that the appellee had no recollection that 
the letter and endorsement was received with the policy 
(Br. 3, App. 10). The premium of $28.13 was paid with a 
check dated January 6th, 1945 (App. 10). 

The old policy expired on January 7th, and the renewal 
policy was effective January 7, 1945, which was a Sunday. 
In that year January 5th was on Friday, and the check in 
payment of the premium was written on Saturday, January 
6th. It is hardly conceivable (even if true) that an insur¬ 
ance agent would delay mailing a renewal policy until two 
days prior to the expiration date of the old policy. 

In their Summary of Argument III appellants state (Br. 
7): “Plaintiffs were put on notice that if they wanted cov¬ 
erage against damage sustained from explosions, however 
they might be caused, this coverage was available to the 
plaintiffs but they did not take out such insurance cover¬ 
age.” 

Fortunately, the extended coverage rider or endorsement 
is a part of Exhibit “C” (App. 44-47). There is a refer¬ 
ence therein to provisions applicable only to explosions 
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(App. 46), and it is stated that: “Any other explosion 
clause made a part of this policy is superseded by this Ex¬ 
tended Coverage.” This has reference, no doubt, to the 
preceding “inherent explosion clause” as set forth (App. 
42). 

The two Smithy Company policies Exhibits “A” and 
“B,” (App. 16 and 26) referred to extended coverage at 
the place where the amount of the premium is indicated. 
There is no force to appellants’ argument that the appellees 
were put on special notice that the extended coverage 
clause was available, even if the point is not immaterial. 
All admit that extended coverage was not purchased by 
appellees in the form of a special rider or endorsement. 
But, we think, this is not of any great importance in view 
of the coverage provided by the inherent explosion clause, 
which is considered a part of all three insurance policies 
now before the Court. 

However, if Exhibit “C” had not contained the inherent 
explosion clause, appellees would have been at a great dis¬ 
advantage in presenting their claims against the two insur¬ 
ance companies. Only Exhibit “B” contains the Liberali¬ 
zation Clause, which put the appellees on notice that the 
inherent explosion clause applied to all of the three insur¬ 
ance policies. This policy was issued by the agent, Smithy 
Company. They did not offer extended coverage to appel¬ 
lees when the policy, Exhibit “A,” was renewed on Febru¬ 
ary 7, 1944; and neither did they send to appellees the in¬ 
herent explosion clause endorsement, to which appellees 
were entitled by virtue of the payment of premiums. They 
did not (as they should have) include the Liberalization 
Clatfse in the policy dated February 7,1944 (Exhibit “A”, 
App. 16). 

The whole argument of appellants, (Br. 11) to the effect 
that if only appellees had bought extended coverage, “their 
claims would have been promptly paid,” is exploded by 
the fact (as already set forth herein) that the defense of 
non-liability which they have asserted could, and likely 
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would, have been asserted against recovery under the ex¬ 
tended coverage clause, if expressly applicable. Counsel 
for appellants could just as well argue that “this kind of an 
explosion” is not included under the extended coverage 
clause. The language of the Iowa Supreme Court, quoted 
at page 13, supra, is especially pertinent in this connec¬ 
tion: “Policies of insurance should not have a technical 
construction for the purpose of defeating the insured.” All 
insurance companies willingly accept premiums, and the 
insured feels a sense of protection until a loss occurs. Then 
the insured awakes to the fact that he has been carrying the 
wrong kind of insurance coverage, from the viewpoint of 
the underwriter. 

The loss and damage sustained by the appellees was cov¬ 
ered by the inherent explosion clause, as found by the Dis¬ 
trict Court; and the H. G. Smithy Company, as agent, did 
nothing to bring that clause to the attention of the appel¬ 
lees at any time. It was not physically added to either of 
the policies, Exhibits “A” and “B.” 

CONCLUSION. 

We have earnestly endeavored to bring to the Court’s 
attention all of the provisions of the three insurance policies 
(Exhibits “A,” “B,” and “C”) which have any applica¬ 
tion to the question involved in these cases. This Court 
has a long record of cases involving insurance policies. The 
rules of construction are well known, and need not be reit¬ 
erated herein. The inherent explosion clause, especially in 
the modern and more liberal language now used, has not 
been the subject involved in any decided case. We think 
this is for the reason that most explosion damage cases are 
settled and paid without litigation, especially in the Dis¬ 
trict of Columbia. Why the appellants contested liability 
for the explosion loss in these cases is hard for appellees to 
understand, unless it was felt that the facts involving the 
deliberate and malicious explosion in the Davies Case, su¬ 
pra, were identical with the facts and circumstances in¬ 
volved here. 
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The Court is only required to interpret and apply the 
language of the inherent explosion clause of the three in¬ 
surance policies involved, to the facts and circumstances 
as stipulated by the parties, bearing in mind that the word¬ 
ing of these insurance contracts was prepared by the ap¬ 
pellants. In addition to fire insurance coverage, explosion 
insurance coverage was also intended. No one could fore¬ 
see or anticipate facts and circumstances such as those 
stipulated herein. 

The Court below has already correctly passed on the mat¬ 
ter; and appellees earnestly request that the judgments 
below be affirmed. 


Respectfully submitted, 


September, 1949. 


William E. Leahy, 
Raymond F. Gabrity, 
Attorneys for Appellees. 
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L PREFACE. 

The facts of this case were stipulated by the parties and 
are not unduly complicated. The basic policies of insur¬ 
ance involved insure against “all DIRECT LOSS BY 
FIRE’’ and contain the usual exclusion of losses due to 
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explosion. The only explosion coverage is contained in 
the Inherent Explosion Clause, added to both policies. Ac¬ 
cordingly, the controlling question in the case hinges upon 
the proper meaning and application of such a clause in a 
fire insurance policy. 

Appellees ’ brief starts and ends with a conclusion of cov¬ 
erage. Not only do we disagree with this conclusion, but 
we sincerely believe that appellees, in presenting their ar¬ 
guments, have so obscured the basic question that a clear, 
objective appraisal of the case is rendered unnecessarily 
difficult. 1 It is the purpose of this reply brief to strip those 
arguments bare, to show where they fail to meet the real 
issue involved, and to present an objective analysis of the 
single clause under which the right to recover upon these 
policies is necessarily based. 

H. ARGUMENT IN REPLY. 

A. The Inherent Explosion Clause—What Does It Mean? 

For convenience of consideration we requote the clause 
in question: 

“Inherent Explosion Clause: Insurance under this 
policy shall include liability for any direct loss caused 
by explosion occurring in the above described dwelling 
or appurtenant private structures or in any structure 
containing property covered hereunder from hazards 
inherent therein, but this Company shall not be liable 
for explosion originating within steam boilers, steam 
pipes, steam turbines, steam engines, fly-wheels, located 
in any such structure.” 

l For example, a large part of appellees ’ Summary of Argument (pp. 5-7) is 
given to lengthy discussion of the so-called “no control clause”, “permit 
for extraordinary alterations and repairs”, automobile keeping privilege, 
“electrical apparatus clause”, “work and material clause”, and the like. 
Patently, these clauses have absolutely no bearing upon the present problem. 
The “no control clause”, which alone appears superficially relevant, has ap¬ 
plication to those situations where the risk of loss is increased by an alteration 
or change in the stated condition or use of the property—as where gasoline 
is stored in a dwelling or the premises are used for some purpose other than 
that warranted in the policies. 4 Couch on Insurance, $ 960 et seq. 
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That portion of the clause which has brought forth com¬ 
pletely divergent viewpoints from the parties in this case 
concerns the meaning of the phrase “from hazards inher¬ 
ent therein”. Appellees’ position, briefly stated, is that 
the very presence of gas in the dwelling is an inherent haz¬ 
ard, so that it matters not how the explosion was caused 
so long as it was a gas explosion. Thus, at page 15 of their 
brief, appellees make the flat statement that “gas in pipes 
is an explosion hazard inherent in all dwellings”. That the 
Trial Court adopted this construction is evidenced by the 
Court’s statement (App., p. 50, 82 F. Supp. 632) that: 

“The possibility or risk of an accidental explosion, 
no matter how remote, is a characteristic or attribute 
to any system of apparatus for supplying illuminating 
gas. The appliances formed part of the insured prop¬ 
erty and, therefore, this possibility was a ‘hazard in¬ 
herent therein’.” 

Elsewhere, appellees’ interpretation of the clause is even 
broader; they would regard as covered by the clause any 
explosion of any substance or matter from awy cause what¬ 
soever, provided the explosion occurred within the house 
and did not originate within steam boilers, steam pipes, 
etc., so as to fall within the clause’s express exception. At 
page 9 of their brief, appellees say: “We submit, that a loss 
caused by an explosion occurring within the house is, of 
necessity, from a hazard inherent therein, within the mean¬ 
ing and intent of the inherent explosion clause in the poli¬ 
cies involved.” And at page 12 of their brief, appellees as¬ 
sert that had the Inherent Explosion Clause in the Davies 
case 2 read the same as the one here involved, that case would 
have been “wrongly decided”. In other words, any mside 
explosion, intentionally caused or otherwise, would, in their 
thinking, be a “hazard inherent in the dwelling”. But that 
is clearly not the law; neither does the assertion that gas 
is an inherent hazard make it so. Analysis will demon- 

a Davies v. Hartford Fire Insurance Company, 75 P. 2d 442 (C. C. A. 8th 
1935). 
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strate the fallacies in both of appellees’ result-first ap¬ 
proaches. 

(1) The history of the clatise. Prior to the early 1920’s, 
all explosion damage was usually excluded from the cover¬ 
age of fire policies, generally by an express exclusionary 
clause such as is contained in all three policies involved in 
the present suit (App., pp. 22, 28, 36). If explosion cover¬ 
age was desired, a separate explosion policy was necessary. 
The Inherent Explosion Clause was originally drafted for 
and first employed in policies issued to insure against fire 
risks in grain storage facilities. 3 The clause was later ex¬ 
tended to cover the explosion risks inherent in such as 
starch mills, whiskey warehouses, crude petroleum pump¬ 
ing stations and chemical manufacturing plants. New York 
adopted the Inherent Explosion Clause in 1923, but re¬ 
stricted its application to grain elevators, grain storage 
tanks, cereal mills and flour mills. Not until 1938 was the 
use of this clause permitted in the ordinary dwelling policy 
in that State. 

This history is enlightening, we believe, for the reason 
that the clause in its early application was obviously de¬ 
signed to insure against the well-recognized explosion risks 
of particular business plants. It was and is an accepted 
fact that an accumulation of grain dust can result in explo¬ 
sion—an expected, foreseeable hazard of the trade. The 
clause was extended with time to cover other industries, but 
in each case the hazard covered was one reasonably to be 
anticipated in itself—i.e., without direct human interven¬ 
tion. Thus in Dominge and Lincoln’s “Fire Insurance In¬ 
spection and Underwriting”, (6th ed. 1948), a glossary of 
fire insurance terms, “inherent hazards” are defined as: 

3 The first reference to the Inherent Explosion Clause that counsel for ap- 

S ;Hants have been able to find appears in the minutes of the meeting, held in 
ew York City on November 3, 1922, of the Council of Bating Managers and 
Secretaries, representing the fourteen major rating associations of the fire 
insurance industry. At that meeting, the recommendation was made and con¬ 
sidered to permit the inclusion of an “Inherent Explosion Clause” in the 
fire policies on grain elevators, cereal and flour mills. Such an inclusion, it 
was pointed out, had recently appeared in policies (covering these indus¬ 
tries) issued by a few Western companies. 
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“The hazards found in the ordinary risk of a given 
occupation such as cork grinding in a cork factory, saw¬ 
dust and shavings in woodworking, static in fabric 
coating, aside from the common hazards of light, heat, 
and power.” (Italics supplied). 

In view of this background, it is understandable that an 
unexplained explosion in a heating furnace would be a‘ ‘haz¬ 
ard inherent” in a domestic dwelling or structure, as was 
held in the Sargent case, 4 whereas the intentional destruc¬ 
tion of a house by a trespasser as in the Davies case 5 would 
not. The risk of explosion from causes present in either 
the Davies case or in our own case could be considered in 
no sense an ordinary, anticipated risk. Nor were the ex¬ 
plosions in either of these cases the result of the inherent 
nature of the facility, but rather the result of deliberate 
human intervention. 

(2) The clear meaning of the words “hazard ” cmd “in¬ 
herent”. No citation of authority is required for the prop¬ 
osition that non-technical words in a policy of insurance 
are to be construed in their plain, ordinary and popular 
sense. “Hazard” and “inherent” are not uncommon 
words. They are plain, apt, and unambiguous in their 
meaning. A “hazard” is defined in Webster’s New Inter¬ 
national Dictionary as a “risk, danger, or peril’’. In Hart¬ 
ford Fire Insurance Co. v. Dorroh, 63 Tex. Civ. App. 560, 
133 S.W. 465 (1911), cited in appellees’ brief at page 16, it 
was held that: 

“A hazard in insurance law, is the risk, danger, or 
probability that the event insured against may happen, 
varying with the circumstances of the particular case, 
the incurring of the possibility of loss or harm, for the 
possibility of a benefit.” (Italics supplied). 

Thus, by transposition, the Inherent Explosion Clause 
should be read as extending liability to losses caused by 

< Sargent v. Mechanics Insurance Company, 216 Iowa 688, 247 N. W. 267 
(1933). 

5 Davies v. Hartford Fire Insurance Company, supra. 
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explosion occurring in the dwelling which arose from “the 
risk, danger, or probability of explosion inherent therein”. 
Webster defines “risk” for insurance purposes as the “de¬ 
gree of probability” of loss. And “probability” itself is 
defined as “likely to occur”, as involving a “reasonable 
ground for presuming”. 

But what does “inherent” mean? Turning to Webster 
again, it is defined as “involved in the constitution or essen¬ 
tial character of anything”, as “firmly or permanently 
contained or joined; infixed; indwelling.” The courts, in 
construing “inherent” in other contexts, have shed further 
light on its meaning. In Hull v. Gillioz, 344 Mo. 1227, 130 
S. W. 2d 623, 628 (1939), the court held that: 

“. . . inherently dangerous means that danger inheres 
in the instrumentality or condition itself, at all times, so 
as - to require special precautions to be taken with re¬ 
gard to it to prevent injury; instead of danger arising 
from mere casual or collateral negligence of others 
with respect to it under particular circumstances.” 

Similarly, in Berman v. Greenburg, 314 Mass. 540, 50 N. E. 
2d 773 (1943), it was held that the removal of wallpaper by 
an independent contractor by means of a gas-generated 
steam apparatus was not an inherently dangerous activity 
that would render the contractor’s employer liable to a 
third person who was injured when the machine exploded. 
The court remarked that, “for all that appears such a 
machine was dangerous only when negligently maintained 
or used. ’ ’ And the phrase *‘ inherent vice ’ ’ has been defined 
as “some quality or characteristic ... that brings about its 
own injury or destruction without fault on the part of any 
other supervening cause.” Texas <& P. By . Co. v. Prunty, 
233 S. W. 625 (Tex. App. 1921) (italics supplied). 

From the foregoing, it would seem that a proper con¬ 
struction of the Inherent Explosion Clause would necessi¬ 
tate a conclusion that the explosion, in order to be of the 
type insured against, must have been (a) of a type and 
cause reasonably to be foreseen or contemplated and (b) 
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not attributable to the actions (whether negligent or inten¬ 
tional) of a supervening human agency. This conclusion, 
derived from the plain meaning of the words employed, 
corresponds with the recognized intended coverage of the 
clause, as evidenced by its historical origins. Under this 
test it is not difficult to reconcile the opposite results 
reached in the Sargent and Davies cases, the only two cases 
to have construed an “Inherent Explosion Clause ,, . In 
the Sargent case, the explosion was reasonably foreseeable; 
in the Davies case, it was not. In the Sargent case, there 
was no supervening cause; in the Davies case, there was. 
Appellees and the Trial Court in this case seem to think 
that “occupancy”, as used in the Davies case clause, is 
narrower than “dwelling” or “structure”, to which the use 
of “therein” in the instant clause has apparent reference. 
But this substitution of terms can have no real significance; 
no matter which, if either, of these terms is the broader, the 
use of one instead of the other cannot possibly alter the 
basic meaning of the basic words “hazard” and “inher¬ 
ent”. Significantly enough, the Court in the Davies case 
used “buildings” and “occupancy” interchangeably. 6 

(3) The availability of Extended Coverage. That the 
Inherent Explosion Clause was not intended to insure 
against any and all explosions occurring within the insured 
structure and arising from any cause whatsoever is con¬ 
firmed by the existence of extended coverage which was 
made available to the insureds at an additional premium 
(App., pp. 10,16, 26, 34). This extended coverage provides 
that the word “explosion” shall be substituted for the word 
“fiiff” in the original fire policy, which is thereby made to 
insure against “all DIRECT LOSS BY EXPLOSION”. 
The only limitation upon this sweeping language is that the 
explosion must not have originated within steam boilers, 

6 The Coart in that case noted that the explosion involved arose from “a 
hazard which inheres, not in buildings or in the character of their occupancy, 
bat in the character of the persons who use, occupy, or enter them ’ \ 75 F. 
2nd 442, 443. (Italics supplied). 
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steam pipes, steam turbines, etc.—a limitation which is gen¬ 
erally found in every type of explosion policy that is writ¬ 
ten. For ease of comparison, the pertinent provisions of the 
fire policy, with or including the Inherent Explosion Clause, 
and the Extended Coverage Endorsement are set forth in 
juxtaposition on the next page. Considering the broad 
sweep of Extended Coverage and comparing with it the 
restrictive terms of the Inherent Explosion Clause (which 
narrowly confines coverage to explosions from hazards 
inherent therein), how can it possibly be argued, as appel¬ 
lees do, that coverage under both is co-extensive? 

Apparently the only distinction that appellees would 
draw between the Inherent Explosion Clause and Extended 
Coverage is that the latter includes off-premise explosions 
while the former does not (Appellees’ brief, p. 17). But so 
construed, the use of the qualifying words “hazards inher¬ 
ent therein” in the Inherent Explosion Clause is completely 
superfluous. The clause could as well have been ended after 
insuring against, as it does, any loss “caused by explosion 
occurring in the above described dwelling”. To mean any¬ 
thing at all, “hazards inherent therein” must be held to 
be words of qualification. If any on-premise explosion is 
to be within the clause’s coverage, as appellees contend, 
then why the need for the extended discussion (Appellees’ 
brief, pp. 12-15) of gas as such as an inherent hazard? 

Insurance text writers have readily observed a distinc¬ 
tion in the scope of the two clauses. Particularly instruc¬ 
tive is the following passage from Magee, “Property Insur¬ 
ance” (Rev. Ed. 1947) at p. 270: 

“Inherent Explosion Insurance: This form covers 
explosion only if it occurs within the structure insured 
and is caused by a hazard inherent in its occupancy. 
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The coverage is far more limited than that to be found 
in the ordinary explosion contract and is usually pro¬ 
vided by an endorsement attached to the fire insurance 
contract. It is rarely used in any but residential risks 
and here provides coverage for explosion of hot water 
heaters, tanks, heating coils in ranges, and the like. 
The usual exclusion of steam pressure boilers appears 
in the contract, but the policy does cover the explosion 
of fuel or gas in the firebox of a furnace or boiler.” 
(Italics supplied). 

And J. E. Hedges, in his “ Practical Fire and Casualty In¬ 
surance” (3rd Ed. 1948) states that (p. 82): 

“Inherent explosion insurance was developed for 
use in connection with the dwelling fire policy because 
of the fact that the hazard of explosion, while not great, 
was sufficient to require coverage. The ordinary dwell¬ 
ing owner, however, would not be likely to purchase a 
separate explosion policy, nor would he require the full 
coverage afforded by that policy. In a number of states 
inherent explosion insurance for dwellings and their 
contents is provided by the form attached to the fire 
policy. In a few jurisdictions there is an extra charge 
for this coverage. When provided as a supplement to 
fire coverage on business properties an additional 
charge is usually called for unless the rate published 
contemplates the inherent explosion hazard. 

“The risk insured is the risk of loss due to explosion 
occurring in the insured structure or the structure con¬ 
taining the insured property, resulting from the haz¬ 
ards inherent in the occupancy described in the policy. 
Loss due to explosion of steam boilers or internal com¬ 
bustion engines is excluded unless fire follows and then 
only the loss by fire is covered. Loss due to explosion 
of fuel within the fire box of a furnace or boiler is cov¬ 
ered, however.” (Italics supplied). 


i 


True, it is not clear from either of the above texts whether 
the writers had reference for comparative purposes to a 
simple explosion policy or to a fire policy with extended 
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coverage for explosion loss. This question is not material, 
however, inasmuch as both insure against “all direct loss 
from explosion”, as contrasted with explosion losses from 
“hazards inherent therein”, the limited character of which 
is made abundantly clear by both writers. 

Appellees argue (Appellees’ brief, p. 18) with apparent 
sincerity that, since the extended coverage contains a clause 
reading, “Any other explosion clause made a part of this 
policy is superseded by this Extended Coverage”, the In¬ 
herent Explosion Clause was meant to provide the same 
coverage as the endorsement which would have superseded 
it. But this conclusion must either (1) be predicated upon 
an assumption that the two clauses are co-extensive in 
scope, and so predicated, the argument is at once circular; 
or (2) it must arise from the equally absurd assumption 
that a policy affording greater protection at an increased 
premium (Extended Coverage) can never replace one more 
restricted in coverage (regular policy with Inherent Ex¬ 
plosion Clause). To state either proposition is to answer it. 

Appellees endeavor to bolster their argument that Ex¬ 
tended Coverage would have afforded the insured no great¬ 
er protection by the observation that both the Extended 
Coverage Endorsement and Inherent Explosion clause con¬ 
tain identical exceptions, namely, steam apparatus explo¬ 
sions (Appellees’ brief, p. 17). They may as well argue that 
the Inherent Explosion Clause is co-extensive in coverage 
with a “Simple Explosion” or “Riot and Civil Commotion” 
policy, since these too contain the same exclusionary clauses. 
Basic to appellees’ whole argument, of course, is the as¬ 
sumption that the additional premium demanded for Ex¬ 
tended Coverage is imposed for the sole purpose of absorb¬ 
ing off-premise explosion risks—a thesis which must cer¬ 
tainly come as a stunning surprise to the rating bureaus 
whose function it is to fix the amount of such premiums. 

The appellees purport to find further significance in the 
steam-boiler exclusion clause. At page 14 of their brief, 
they advert to the existence of such an exclusion and con- 
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elude: “It is reasonable to infer, therefore, that all other 
kinds of explosions are included under the Inherent Explo¬ 
sion Clause, and this implies that such explosions would 
necessarily be from hazards inherent in the dwelling.’’ But 
the Inherent Explosion Clause, while granting an exten¬ 
sion to the policy’s primary fire coverage, places a very 
stringent limitation thereon; the explosion loss or damage 
must have resulted from “hazards inherent therein”. A 
steam boiler explosion would concededlv result from such a 
hazard, and the exclusionary clause was obviously designed 
to qualify and restrict that class of inherent hazards which 
would otherwise be covered. Thus, simply restated, the 
Inherent Explosion Clause covers all damage from explo¬ 
sions inherent therein except those originating within steam 
boilers, etc. It would require a blind disregard for the cru¬ 
cial words “hazards inherent therein” to read the clause, 
as appellees suggest, as covering all explosions except those 
originating in steam boilers. Certainly it cannot be said 
that a restriction upon a limitation should be construed as 
expanding the limitation. 

(4) The true scope of the clause. We may well ask the 
question at this point “What sort of risks or hazards were 
intended to be covered by the clause?” The element of rea¬ 
sonable foreseeability is necessarily to be implied in any 
effort to ascertain the real meaning of the Inherent Explo¬ 
sion Clause. Certainly a risk or danger of explosion, so 
remote as to be totally unforeseen in the normal use and 
occupancy of the dwelling, was not intended to be within 
its coverage. We submit that the definition of a “hazard 
inherent therein” must be “that risk, danger, or proba¬ 
bility of explosion which is considered by the parties to be 
an essential characteristic or intrinsic part of the structure 
itself.” 

So defined, appellees contend that the clause is “mean¬ 
ingless”. We maintain, however, that the clause still has 
a real function and serves a very definite purpose. For by 
this definition, a leaky gas pipe, a faulty stove or a defec- 
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tive furnace would be a hazard within the coverage of the 
clause. As regards the furnace, it was so held in the Sar¬ 
gent case, with which holding we have no quarrel. 

The above examples, clearly explosion hazards “inher¬ 
ent in the structure”, are akin to the hazards found in grain 
warehouses, flour mills and the like. Explosions due to 
such causes are insured against under the usual fire policy 
only if the policy contains an Inherent Explosion Clause. 

But suppose an explosion which does result from negli¬ 
gence in the making of repairs? Or suppose a janitor 
throws trash which, unknown to him, contains dynamite 
caps or some other explosive substance into a furnace fire? 
These examples, which can be multiplied, may be suffi¬ 
ciently commonplace and incident to the normal use of the 
premises as to satisfy a conclusion that they are “hazards”. 
Appellants submit, however, that they are not inherent haz¬ 
ards; the explosions are not such as arise from natural 
or intrinsic causes without the intervention of a human 
agency. This being the case, they would not be explosions 
of the sort for which the Inherent Explosion Clause affords 
coverage. 

Subjecting the agreed facts in our own case, then, to the 
definition or test suggested above, what should the conclu¬ 
sion be? To maintain that the parties to these policies 
intended by the Inherent Explosion Clause to cover the 
situation where a person, for some obscure reason known 
only to himself, intentionally loosens and removes the lock 
valve and core from a branch gas line and allows the base¬ 
ment of a dwelling to become filled with gas and then ex¬ 
plode, taxes the imagination beyond all reason. The haz¬ 
ard or danger of such an intentional act taking place is so 
remote as to be beyond all reasonable bounds of foreseea¬ 
bility. Further, whatever hazard of explosion did exist was 
not inherent in the dwelling, but rather inherent in the 
character, disposition, or idiosyncracies of its occupants. 
The explosion, as unforeseen as it was, would never have 
occurred but for this conceded fact of supervening human 
intervention. 
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We feel that a striking similarity exists between the facts 
present in our own case and those found in Davies v. Hart¬ 
ford Fire Ins. Co., supra. We feel that the opinion in that 
case fully sustains our position as to the proper construc¬ 
tion to be given the Inherent Explosion Clause. The Court 
in that case noted: 

‘‘That natural gas within a dwelling house is deliber¬ 
ately diverted from its intended domestic use, for the 
purpose of causing fire or explosion in order to destroy 
the property insured, does not relate the explosion to 
the hazards of the occupancy.” 

How can it possibly matter whether the gas was deliber¬ 
ately diverted in order to blow up the premises or for some 
other purpose? In either case there was an intentional dis¬ 
mantling of the apparatus and a deliberate diversion from 
intended domestic use. That the Davies court considered 
the definition of an inherent hazard suggested above to be 
the correct one is indicated clearly by its observation that: 

“This explosion was a strange, unusual, and unnatu¬ 
ral happening, and not within the contemplation of the 
parties to the contract of insurance.” 

With equal reason, this statement from the opinion in the 
Davies case finds perfect application in the facts of the 
present case. 

B. The Trial Court’s Inference that the Explosion Was 
Caused by Negligence or Accident in Making Repairs 
Has No Basis in the Agreed ■ Statement of Facts and 
Should Be Set Aside on Appeal. 

(1) The importance of this inference to the Trial Court*s 
holding. The Trial Court’s reasoning in this case appar¬ 
ently proceeded somewhat as follows: (a) All gas explo¬ 
sions within the home arise from hazards inherent therein, 
except those maliciously induced and thereby within the 
Davies case “exception”; (b) this was a gas explosion; (c) 
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since it is a “ reasonable ” inference that the explosion was 
the result of negligence or accident, “perhaps” in making 
repairs, it could not have been maliciously caused; and (d) 
thus, the only possible exception has no application. For 
example, the Court said (App., p. 51): 

“The agreed facts in the instant case lead to the 
inference that the explosion was caused by the negli¬ 
gence or carelessness on the part of some one, possibly 
the deceased, rather than by an intentional, malicious, 
or criminal act. 

“It is the view of this Court that there is a vital dis¬ 
tinction in principle between negligence and careless¬ 
ness in the handling of the apparatus, on the one hand, 
and intentional or malicious dismantling of the appli¬ 
ances with the intention of destroying the house, on the 
other hand. Obviously, in the latter event the explosion 
is not due to an inherent hazard. In the former case, 
the opposite is true.” 

And the importance attached to this distinction is further 
revealed by the negative finding of fact, No. 6 (App., p. 54): 

“6. The explosion was not caused purposely or ma¬ 
liciously by anyone, with intent to destroy the house 
and its contents or for any purpose, and the plaintiffs 
neither caused nor had any knowledge of the explosion 
or any event leading up thereto until after its occur¬ 
rence.” 

It is submitted that the Court’s reasoning in the above 
portions of its opinion was faulty in several particulars. 
It assumes that the Davies case stands for a rule that only 
intentionally or maliciously caused explosions are excluded 
from the coverage of the Inherent Explosion Clause. It 
further assumes that the apparatus was negligently or care¬ 
lessly, rather than intentionally, dismantled by the dece¬ 
dent. It ignores as inconsequential the question of whether 
such dismantlement was necessary because of some defect 
in the apparatus. But the basic fallacy in the Court’s 
opinion lies in its conclusion of law that if an explosion 


16 


occurred as a result of negligence, it must necessarily have 
resulted from a hazard inherent in the structure. 

We have already demonstrated that an explosion can 
only result from an inherent hazard when (a) the explosion 
was of a type and cause reasonably to be foreseen or con¬ 
templated, and (b) was not attributable to the actions, 
whether negligent or intentional, of a supervening human 
agency. Therefore, even if we accept, for purposes of argu¬ 
ment only, the Court’s inference that decedent was engaged 
in repairing the apparatus when the explosion occurred, 
we conclude that the explosion still was not due to a “hazard 
inherent therein”. Subsequent analysis will show that the 
inference itself was entirely unjustified. In other words, 
appellants submit that the Trial Court erred in its view of 
both the facts and the law. 

(2) Where, as here, a case is submitted upon an agreed 
statement of facts, the Appellate Court is not bound by any 
of the Trial Court’s findings of fact or inferences drawn 
therefrom, much less by inferences having no basis in the 
facts . Where a case is submitted entirely upon undisputed 
facts or upon an agreed statement of facts, it is uniformly 
held that the court on appeal is not bound by the findings or 
inferences made by the trial court. 3 Moore, Federal Prac¬ 
tice, 1948 Supp., p. 145; 3 Am. Jur., Appeal and Error, 
§§ 902, 906. In Wigginton v. Order of United Commercial 
Travelers, 126 F. 2d 659 (C. C. A. 7th 1942), cert. den. 317 
U. S. 636, 63 S. Ct. 28, 87 L. Ed. 513 (1942), for example, 
the Court observed (per Minton, J., at p. 661): 

“Since the facts are not in dispute, we are free to 
consider them and to reach our own conclusion, untram¬ 
meled by the District Court’s findings and conclusions 
of law. Especially is this rule applicable in the case at 
bar, where all the facts are stipulated.” 

Similarly, in Gar Wood Industries v. Colonial Homes Inc., 
305 Mass. 41, 24 N. E. 2d 767 (1940), it is stated: 

“The findings being completely upon agreed facts, 
it is the duty of this court to draw its own inferences 
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and to reach its own conclusion unaffected by the action 
of the judge. . . . The ultimate findings or conclusions 
of the judge are open for review not only so far as they 
involve rulings of law, but also so far as they are con¬ 
clusions or inferences of fact.” 

And in Whitten v. Kroeger, 183 Okl. 327, 82 P. 2d 668 
(1938): 

“Where a cause is submitted upon an agreed state¬ 
ment of facts, it is the duty of this court on appeal to 
apply the law to such facts as a court of first instance 
and direct judgment accordingly.” 

The same rule obtains where the case has been submitted 
entirely upon depositions, affidavits or other undisputed 
evidence. Equitable Life Assur. Soc. v. Irelan, 123 P. 2d 
462 (C. C. A. 9th 1941); Picerne v. Redd,, 72 R. I. 4, 47 A. 2d 
906 (1946); Smith v. Hart, 49 S. D. 582, 207 N. 
W. 657 (1926). The rule is founded upon eminent 
common sense. Of course, where there has been a trial 
to the court without a jury, the trial judge’s findings 
are accorded great weight and are not readily disturbed 
(See cases cited in Appellees’ brief, pp. 9, 10). But the 
obvious reason for this latter rule is that the trial judge, 
by reason of his observation of the witnesses and their 
demeanor, is in a superior position to pass upon the weight 
of their testimony. Where there are no witnesses and only 
undisputed facts before the trial court, the rule vanishes in 
the absence of a reason for it. 

Accordingly, appellants believe it to be not only the right, 
but the duty of this Court to review the facts in this case 
and to draw its own inferences therefrom, uninhibited by 
the inferential findings of the Trial Court. Clearly there 
is a duty to reverse any and all findings based on inferences 
which have no basis in the facts. 

(3) The inference in question has no basis in the facts. 
The reasoning of the District Court in this case stems 
entirely from its initial speculation that the decedent was 
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engaged in making repairs to the apparatus when the 
explosion occurred and that his negligence in so doing was 
the direct cause of the explosion. At the outset of its 
opinion, the Court remarks that: 

“The facts point to the conclusion that the explosion 
was caused by the escape of gas from the pipe after 
the valve was withdrawn, and that the gas became ig¬ 
nited by the pilot light. It is a reasonable deduction that 
the deceased had been working on the apparatus for 
some undetermined purpose, perhaps to make some 
repairs, and in so doing had accidentally or negligently 
removed the valve.” 

We agree that it was a “reasonable deduction” that the 
decedent had been working on the apparatus for some unde¬ 
termined purpose, and that in so doing he removed the 
valve core; but the further deduction “perhaps to make 
some repairs” and “accidentally or negligently” is wholly 
unreasonable and unwarranted. 

In other words, appellants believe there to be ample war¬ 
rant in the agreed statement of facts for the Trial Court to 
have drawn the following inferences: (1) that the escape 
of gas from the dismantled apparatus, combined with the 
flame in the furnace, caused the explosion; and (2) that the 
gas escaped because the valve was intentionally disman¬ 
tled by the deceased. But the Court has gone a big step 
further and has inferred (3) that the dismantlement was 
performed “perhaps to make some repairs” and (4) that 
the repairs were “accidentally or negligently” made. This 
last step or steps, appellants contend, have no warrant in 
the agreed statement of facts and can only be founded upon 
pure conjecture or surmise. In addition, their validity as 
inferences depends entirely upon the correctness of the 
two original inferences. It is a well-established rule that 
allowable inferences must each have a reasonable basis in 
the facts and cannot be predicated or pyramided (as here) 
one upon the other: 
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United States v. Ross, 92 U. S. 281, 23 L. Ed. 707 
(1876) ; 7 

Standard Acc. Ins. Co. v. Nichols, 146 F (2d) 376 
(C. C. A. 5th 1944); 

Orrill v. Prudential Life Ins. Co. of America, 44 F. 
Supp. 902 (N. D. Cal. 1942); 

20 Am. Jur., “Evidence”, §§ 164,165; 

Annotation, 95 A. L. R. 162. 

Returning to the facts of the present case, there is just 
nothing in the agreed statement that so much as hints of a 
need for repairs. On the contrary, the only portion of the 
agreed statement that can have any hearing on the question 
suggests just the opposite conclusion. It is expressly stipu¬ 
lated that (App., p. 13): 

“So far as is known by plaintiffs when they left the 
house that morning there was no evidence of any leak¬ 
ing gas and the gas furnace, hot water heater, and all 
gas and electrical equipment were operating properly.” 

Furthermore, an appreciation of the nature of the appa¬ 
ratus involved and decedent’s action in connection therewith 
completely negate any conjectural inference of repairs. 
Had anything been wrong with either the hot water heater 
or the gas furnace, it would have been a simple operation 
to turn the cut-off valve on either line a quarter turn, 
thereby preventing any further flow of gas. By contrast, 
what did decedent do? By means of a hammer and wrench 
he loosened and removed the lock nut holding the valve 
in place, loosened and removed a lock washer, and pulled 
or knocked the entire valve core out of the pipe. The result, 
as decedent must surely have known, was to allow a full and 

"i The Boss case, most often cited for the rule against piling inference upon 
inference, states (23 L. Ed. 707, 708): “These seem to us to be nothing 
more than conjectures. They are not legitimate inferences, even to establish 
a fact; much less are they presumptions of law. They are inferences from 
inferences; presumptions resting on the basis of another presumption. Such 
a mode of arriving at a conclusion of fact is generally, if not universally, 
inadmissible. No inference of fact or of law is reliable, drawn from premises 
which are uncertain. Whenever circumstantial evidence is relied upon to 
prove a fact, the circumstances must be proved, and not themselves presumed. ’ * 
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unimpeded flow of gas to enter the basement. It is unthink¬ 
able that such drastic measures were being undertaken as 
a part of the making of repairs to the furnace, and there 
was nothing about the valve itself which could have called 
for its repair. By the very nature of the apparatus, it must 
be conceded that decedent’s actions were deliberate and 
purposeful. The core could not drop or fall out; in order 
to be removed, it had to be jarred loose and manually, with 
conscious effort, pushed or pulled from its position in the 
valve. 

A careful reading of the Trial Court’s opinion suggests 
that the Court was itself aware of some possible gaps in its 
reasoning . The difficulty implicit in making the jump from 
the agreed facts in this case to the deduction which the 
Court regarded as decisive of the case is evidenced, we be¬ 
lieve, by the cautious language in which the deduction is 
couched. “It is a reasonable deduction,” the Court said, 
“that the deceased had been working on the apparatus for 
some undetermined purpose, perhaps to make some repairs. 
. . . ” And again, “The agreed facts in the instant case 
lead to the inference that the explosion was caused by the 
negligence or carelessness on the part of someone, possibly 
the deceased.” The very language used admits of uncer¬ 
tainty. It seems rather clear that the Court itself was 
troubled over the reasonableness of its “reasonable” de¬ 
duction. 

As we have already seen, decedent’s intent is not mate¬ 
rial here, but even if it were, the plain truth of the matter 
is that there is just not enough in the agreed statement to 
disclose what was his intent. As readily as the Trial Court 
inferred repairs it could have inferred from the given facts 
that decedent’s purpose was to take his own life. It is 
noteworthy that the facts stipulate (App., p. 13) that the 
decedent at times “had been moody and depressed since re¬ 
turning from the War.” At the very least there is some¬ 
thing in these facts to suggest suicide, whereas there is 
nothing to suggest repairs. Appellants are fully cognizant 
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of the rule that where death is in issue there arises a re¬ 
buttable presumption that accident rather than suicide was 
the cause. But death is not the issue in the instant case, 
and, in any event, the presumption disappears when there 
is evidence to meet it, as we believe there is in the facts of 
this case. 20 Am. Jur., “Evidence”, § 219. Jefferson 
Standard Life Ins. Co. v. Clemmer, 79 F. 2d 724 (C. C. A. 
4th 1935). 

C. The Appellees Have Failed to Sustain the Burden of 
Proving that the Explosion Occurred from Hazards 
Inherent in the Structure. 

It is a universally recognized rule of law that the burden 
of proving a loss by a peril insured against is on the insured. 
46 C. J. S., “Insurance”, §§ 1316,1318; 29 Am. Jur., Insur¬ 
ance, § 1443. While in neither of the two reported cases 
which have construed an Inherent Explosion Clause was 
the burden of proof question raised, it would appear to be a 
laboring of the obvious to note that the peril insured 
against by the instant policies is the peril of an explosion 
arising from hazards inherent in the insured dwelling. 
Equally apparent is the fact that appellees have failed to 
sustain the burden of proving that the explosion was caused 
by such a peril or hazard. 

Appellees misconceive the nature of the burden they must 
be held to have assumed when, at pages 12 and 13 of their 
brief, they state: 

“The required liberal interpretation or construction 
of the inherent explosion clause in the fire insurance 
policies of the appellees should convince the Court that 
the burden of proof is sustained without any evidence 
of how the explosion occurred, or who caused the ex¬ 
plosion, inasmuch as it is admitted that a gas explosion 
did actually occur in the insured premises.” 

Despite the dearth of discussion on this point in the inher¬ 
ent explosion cases, our position is sustained by the an¬ 
alogies provided in other insurance cases. Thus, it has 



22 


been held that where a life policy provides for double in¬ 
demnity in the event of “accidental death”, the burden is 
upon the plaintiff “to allege and by a preponderance of the 
evidence to prove that fact.” New York Life Ins. Co. v. 
Gamer, 303 U. S. 161, 82 L. Ed. 726, 58 S. Ct. 500 (1938). 
To the same effect are Travelers Ins. Co. v. Wilkes, 76 F. 
2d 701 (C. C. A. 5th 1935), cert, denied 296 U. S. 604, 80 
L. Ed. 428,56 S. Ct. 120 (1935), and Jefferson Standard Life 
Ins. Co. v. Clemmer, 79 F. 2d 724 (C. C. A. 4th 1935). The 
latter case points up the distinction between the two gen¬ 
eral types of life or accident policies as follows: 

“If death from any cause except suicide is insured 
against, the burden is on the company to prove the ex¬ 
ception; but if death from one specific cause, such as 
accident, is insured against, the burden is on the policy¬ 
holder to show that the condition precedent to liability 
has taken place.” 

Similarly, under the typical marine insurance policy 
which purports to insure against loss or damage caused by 
“the adventures or perils of the sea”, it is uniformly held 
that the insured must prove that the loss was attributable to 
such perils. Western Assurance Co. v. Shaw, 11 F. 2d 495 
(C. C. A. 3rd 1926), cert, denied, 273 U. S. 698, 71 L. Ed. 
846, 47 S. Ct. 93 (1926); Kelly, Weber & Co. v. Franklin 
Fire Ins. Co., 43 F. 2d 361 (E. D. La. 1930). And the bur¬ 
den of proving that loss of life, bodily injury, or property 
damage was “directly occasioned by capture, seizure . . . 
restraints and other warlike operations”, within the terms 
of the usual war risk policy, is held to be upon the insured 
who attempts to recover under the policy. Crist v. United 
States War Shipping Administration, 163 F. 2d 145 (C. C. 
A. 3rd 1947), cert, denied 332 U. S’. 852, 92 L. Ed. 422, 68 
S. Ct. 352 (1948); Baker Castor Oil Co. v. Insurance Co. 
of North America, 60 F. Supp. 32 (S. D. N. Y. 1944), cert, 
denied, 329 U. S. 800, 91 L. Ed. 684, 67 S. Ct. 494 (1947). 

The term “hazard inherent therein” is a definite limi¬ 
tation upon the use of the word “explosion” which inheres 
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in and is a part of the very risk covered. It is not enough 
that appellees prove the existence of an explosion. “Haz¬ 
ard inherent therein” qualifies explosion in much the same 
manner as (a) “accidental” qualifies death in an accident 
or double indemnity policy, (b) as “peril of the seas” 
qualifies the loss to be indemnified under marine insurance 
policies and (c) as “restraint” or “warlike operations” 
qualifies the insured’s liability under a war-risk policy. 

The error of appellees’ way lies, it is believed, in the as¬ 
sumption which runs throughout their entire argument that 
gas is per se a hazard inherent in any structure in which 
it is used. Upon this premise, their case is made easy; 
they need only prove an explosion caused by gas. Thus, 
at page 7 of their brief, appellees state: 

“Appellees made a clear case for liability on the 
part of appellants when they established (1) the fact 
of insurance, (2) the protection against loss by explo¬ 
sion, (3) the cause of the explosion in this case, gas, 
and (4) the positive failure of any fact or circumstance 
to bring these cases within the law of Davies v. Hart¬ 
ford Fire Insurance Co., 75 Fed. (2) 442.” 

Appellants earnestly submit that any theory of gas being 
in itself an inherently hazardous attribute of a domestic 
dwelling can itself be exploded and revealed for what it 
is—a theory based upon completely fallacious reasoning: 

(1) In the first place, such a theory or conclusion 
runs directly counter to the plain meaning and defini¬ 
tion of the words “hazard” and “inherent” as out¬ 
lined in the first portion of this brief; it ignores the 
true purpose of the clause, as evidenced by its historical 
evolution; it does violence to any reasonable presump¬ 
tion as to the contemplation of the parties to the policy; 
and it requires a separate conclusion to the effect that 
either extended coverage or the simple explosion policy, 
available only at an additional premium, is no more 
comprehensive (with the exception of off-premise ex- 
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plosions) than the limited coverage afforded, without 
additional charge, by the Inherent Explosion Clause. 

(2) Secondly, if the very presence of gas and gas ap¬ 
paratus is to be regarded as a hazard inherent in the 
home, the Davies case must have been wrongly decided. 
The District Court in the instant case, in speaking of 
the Davies case, calls it a ‘‘well-considered opinion ,, . 
And yet in that case there was a gas explosion, held, 
however, under the facts of the case, not to have been 
within the terms of the clause. To extract themselves 
from the dilemma in which their extreme contention 
has placed them, appellees would distinguish the Davies 
case upon the ground that the clause in that case read 
“hazards inherent in the occupancy”, whereas the 
clauses here involved read “hazards inherent therein”, 
the “therein” referring to “dwelling” or “structure” 
and, as such, supposedly much broader in meaning 
than “occupancy”. This assumed distinction is at 
once extremely technical and artificial. It attaches an 
unwarranted importance to a substitution of words that 
was much more likely effected for the purpose of gram¬ 
matical improvement than it was with any idea of ex¬ 
panding inherent explosion coverage, much less to an 
all-inclusive degree. And whether “occupancy” or 
“dwelling” or “structure” is the favored expression, 
the clear, unambiguous meaning of the crucial words 
“hazards” and “inherent”, present in both clauses, 
cannot be changed. 

(3) Furthermore, it is abundantly clear that the 
proximate cause of the instant explosion was not the 
presence of the gas or gas equipment in the dwelling, 
but rather the deliberate interference and tampering 
with the gas apparatus by the insured’s son. Had he 
not unscrewed the nut and lock washer with a hammer 
and wrench, and pried or lifted the valve core out of 
the valve, it is abundantly clear that this explosion 
would never have happened. This was a case of causa- 
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tion by the action of a “supervening human agency”, 
which, if a hazard in any sense of the word, is certainly 
not inherent in the “dwelling” or “structure”. If 
anything, it is, as the Court in the Davies case points 
out, “a hazard which inheres, not in buildings or in the 
character of their occupancy, but in the character of 
the persons who use, occupy, or enter them.” 

The Davies case, in fact differs from the instant case in 
but one minor respect. In that case the complaint alleged 
and, since the case was decided upon demurrer, it was taken 

as true that the explosion was maliciously and purposely 
caused by person or persons unknown; in this case there is 

no evidence of a malicious intent to destroy the premises. 
Appellees in their brief and the lower court in its opinion 
and findings of fact seize upon this as a controlling distinc¬ 
tion between the two cases; and by this simple process they 
arrive at a rule that all on-premise explosions except those 
maliciously caused are within the purview of the Inherent 
Explosion Clause. 

Appellants believe that a proper reading of the Davies 
case will disclose that it is not nearly so narrowly bottomed. 
It stands rather for the proposition that the intentional in¬ 
tervention of a human agency, the deliberate diversion of 
gas from its intended use for whatever purpose, is such a 
“strange, unusual, and unnatural happening” as to be be¬ 
yond the contemplation of the parties and the pale of the 
hazards insured against. The vital element common to 
both cases is the deliberate dismantling of the apparatus, 
without which the explosion would not have occurred. The 
subjective intent of the actor should not be a matter of con¬ 
cern; the act, a “deliberate diversion from intended domes¬ 
tic use”, loses none of its strange or unusual character by 
virtue of the purpose of the actor. 
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m. CONCLUSION. 

Appellants fully appreciate the tragedy which this ex¬ 
plosion has brought. We are also fully aware of the recog¬ 
nized rule that policies of insurance are to be construed 
most strictly against the insurer. But the “Inherent Ex¬ 
plosion Clause’’ upon its face imports a limited and re¬ 
stricted explosion coverage. Appellees and the Trial Court 
have given to it a construction that clearly transcends its 
stated limits. We therefore earnestly urge that the judg¬ 
ment of the Trial Court be reversed. 
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